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In the District Court of the United States for the Western

District of Washington, Northern Division.

UNITED STATES OF AMERICA, on

the Relation of Elmer E. Todd, United

States Attorne}' for the Western Dist-

rict of Washington,

Plaintiff and Defendant in Error. )No. 4511

vs.

E. D. KIRK and M. J. WEBB,
Defendants and Plaintiffs in Error.

Names and Addresses of Coxxnsel.

ELMER E. TODD, Esq.,

United States Attorney, Room 310 Post Office Building, Seattle,

W^ashington. Attorney for Plaintifif and Defendant in

Error.

DUDLEY G. WOOTEN, Esq.,

Suite No. 633 Pioneer Bldg., Seattle, Washington. Attorney

for Defendants and Plaintiffs in Error.

JOHN L. FITZPATRICK, Esq,

628 Pioneer Building, Seattle, Washington. Attorney for De-

fendants and Plaintiffs in Error.

M. L. LONGFELLOW, Esq.,

628 Pioneer Building, Seattle, Washington. Attorney for De-

fendants and Plaintiffs in Error.



2 United States District Court, Western District of WasJi-

imjton, Northern Division.

UNITED STATES OF AMERICA, on

the Relation of Elmer E. Todd, United

States Attorney for the Western Dis- ( No. 4511.

trict of Washington, (
Petition.

vs.

E. D. KIRK and M. J. WEBB.

Comes now Elmer E. Todd, United States Attorney for the

Western District of Washington, and shows to this Court

that there are pending in the above entitled court Causes Nos.

4444, 4445, 4446, 4447, 4448 and 4449, entitled,—United States

of America vs. Clarence Dayton Hillman, in which the said

Hillman is charged by indictment with violation of the Statutes

of the United States in using the United States mails to carry

out a scheme to defraud, which he is alleged to have devised,

that said indictments have been consolidated for trial and said

trial is set for the 31st day of January, 1911, at Seattle, Wash-
ing-ton; that a venire of jurors has been duly summoned and
is in attendance upon said court and that from said venire the

trial jury will be selected in said cause; that at divers times

between the 16th day of January, 1911, and the 23rd day of

January, 1911, the said E. D. Kirk and M. J. Webb, and each

of them, have approached members of said venire, to-wit:

Charles McCoy, Robert C. Van Horn, and others of said

3 jurors, whose names are to the relator unknown, in the

interest of said Clarence Dayton Hillman, with the in-

tent corruptly to influence them in his behalf, and with the

promise and suggestion on the part of the said Kirk and said

Webb, and each of them, to said members of said venire, that
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tlioy, tho mombcre of said voniro, will ho paid money in said

case if thev are in favor of siiid defendant; that the said de-

fendants, E. D. Kirk and M. J. Webb have so approached the

jury for the purpose of influencing and prejudicing the minds

of said jurors in favor of tlie said Chirence Dayton Hillman

and for the corrupt puri^se of influencing the verdict of the

trial jury in said cause; that the said Kirk and said Webb
have talked to the said jurors, ]McCoy and Van Horn, and to

other members of said venire, whose names are to the relator

unknown, about said case of United States vs. Hillman for

endeavoring to find out the opinions of said jurors with ref-

erence thereto, and have further sought to influence the opin-

ions of said jurors by stating that the defendant w^as entitled

to be acquitted but that public sentiment was against him, and

have suggested and intimated to the members of said venire

that it is necessary for him to secure a disagreement of the

jury for the purpose of delay; that said members of said jury-

so approached are now in attendance upon said court, having

theretofore been duly summoned by writs of venire duly issued

out of the office of the Clerk of said court.

Your relator further shows that the misbehavior of said

defendant, E. D. Kirk and M. J. Webb, took place in the City

of Seattle, and that part of it occurred at their office in the

Henry Building in said City of Seattle, within one block of

the United States Post-office Building in which said court

sits.

4 Your relator is not able at this time to set out more

speciflcally the acts constituting the misbehavior of the

said defendants for the reason that the same have not been

reported directly to him, but that he has been informed of it

by divers persons.

And for the reasons above set out the relator is unable to

give to the court the names of the jurors who have been ap-

proached by the said defendants, other than the names of the

jurors McCoy and Van Horn.

WHEREFORE, the relator prays that a writ of attachment

may issue forthwith directed to the United States Marshal

against the said E. D. Kirk and said M. J. Webb, and each of
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them, returnable on the 24th day of January, 1911, at the

hour of 10 o'clock A. M., and that upon the hearing of the

evidence then to be submitted to the court, they be punished

for contempt of this Honorable Court.

ELMER E. TODD,
United States Attorney.

WESTERN DISTRICT OF WASHINGTON ) gg
THE UNITED STATES OF AMERICA j

Elmer E. Todd, being first duly sworn on oath deposes and

says: That he is the United States Attorney for the West-

ern District of Washington, that he has read the foregoing

petition, knows the contents thereof, and that the same is true

as he verily believes.

ELMER E. TODD.

Subscribed and sworn to before me this 23d day of January,

1911.

R. M. HOPKINS,
(SEAL) Clerk.

5 Endorsed: Petition. Filed in the U. S. District

Court, Western Dist. of Washingion, Jan. 23, 1911, R.

M. Hopkins, Clerk.

6 United ^^tates District Cmirt, Western District of

Washington^ Northern DivisioiK

UNITED STATES OF AMERICA on

the Relation of Elmer E. Todd, United

States Attorney for the Western Dis- I No. 4511.

trict of Washington. ( Jude:ment.

vs.

E. D. KIRK and M. J. WEBB.

WHEREAS, On the 23d day of January, 1911, the United

States Attorney, filed a sworn petition in this court charging
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E. D. Kirk and M. J. Webb with eonteinpt of court in ap-

proarhinu: inonibers of the voniro of jurors now in attendance

upon this t'ourt. relative to the ease of United States of America

vs. Chirence Dayton Hillman, now pending in this court and

set for trial for January 31, 1911, with the view to corruptly

intiuenee the action of said members of the venire in case they

should be sworn as trial jurors in said cause;

xVND AVHEREAS, And attachment was duly issued out of

this court a«>ainst the said E. D. Kirk and M. J, Webb and

they were broug:ht before this court and entered a plea of not

guilty and a general denial of said charge;

AND WHEREAS, A hearing was had before this court and

witnesses were sworn and testified on behalf of the relator

and on behalf of the defendants;

NOW, THEREFORE, THE COURT FINDS THE FACTS
TO BE: That heretofore, to-wit, between the first and 23d

days of January, 1911, the defendants, E. D. Kirk and

7 M. J. Webb were engaged in a conspiracy and plot to

corrupt the jurors of this Court in connection with the

trial of the case of the United States of America vs. Clarence

Dayton Hillman, which is now pending in this Court and set

for trial for January 31, 1911; that Charles McCoy, who is

a member of said venire was approached between the First

and 23d days of January, 1911, by two persons unknown for

the purpose of offering him money to influence his action in

said cause if he were chosen as a trial juror; that Robert C.

Van Horn, a member of said venire was corruptly approached

between the two dates last aforesaid by said E. D. Kirk and

M. J. Webb for the purpose of influencing his action in the

event he should be chosen as a trial juror in said cause and
that promises of money were made to him by said Kirk if

he should be favorable to the Defendant; and that said Webb
counselled the making of said promises by said Kirk and aided

said Kirk in making the same; that said Defendants, E. D.

Kirk and M. J. Webb, between the two dates last aforesaid,

employed one W. H. Tyng to get into communication with

other members of the venire for the purpose of ascertaining

whether they could be approached with offers of bribes or not.
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The Court finds the tostimony of tlic said witnesses, McCoy,
Van Horn and Tyn«^ to be true and tliat the misbehavior of

the said E. D. Kirk and M. J. Webb took phice in the City

of Seattle with the knowhulj^e on their part tliat said men so

approached and to be approached were members of the venire

now in attendance upon this Court and that from said venire

the trial jury in the case of United States vs. Clarence Dayton
Hillman would be drawn, and with the intent on the part of

the said E. D. Kirk and M. J. Webb, corruptly to influence the

verdict in said cause, and that said misbehavior of the said

E. D. Kirk and ^I. J. Webb occurred in the City of Seattle

and so near to the presence of this Court as to obstruct

the administration of justice in this Court, and that said

8 Acts of said Defendants constitute contempt of this

Court

:

Wherefore, it is adjudged that the said Defendants, E. D.

Kirk and M. J. Webb did commit a contempt of the Court,

for which contempt

;

It is now ordered, that the said E. D. Kirk be imprisoned

in the United States Penitentiary on McNeil's Island, or such

other place as may be hereafter appointed or designated, for

the term of six (6) months from this date, and that the De-

fendant, M. J. Webb, be imprisoned in the County Jail of

King County, Washington, in the City of Seattle, for the term

of four (4) months from this date, and that the Marshal for

this District shall execute this judgment forthwith : Said De-

fendants now in open Court except to each and every finding

of fact included in this order.

Done in open Court this 30th day of January, 1911.

GEORGE DONWORTH, Judge.

Indorsed: Judgment: Filed in the U. S. District Court,

Western Dist. of Washington, Jan. 30, 1911.

R. M. HOPKINS, Clerk.
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In the District Court of the United States for five

\\^cstcrn District of Wushington. Northern Division.

No. 4511—At Law.

Order Modifying

the Judgment.

UNITED STATES OF AMERICA, on

the Relation of Elmer E. Todd, United

States Attorney for the Western Dis-

trict of Washington,

Plaintiff.

VS.

E. D. KIRK and M. J. WEBB,
Defendants.

On motion of the Defendants' attorneys herein filed, it is

hereby ordered that the Judgment of the Court herein rendered

on January 30, 1911, be and the same is hereby modified and

amended, nunc pro tunc, so as to show and find, as one of the

facts proved in the trial of this cause and upon which the

judgment and sentence of the Court were made and rendered,

that the place where the juror Robert C. Van Horn was cor-

ruptly approached by the Defendants E. D. Kirk and M. J.

Webb for the purpose of influencing his action in the event

he should be chosen as a trial juror and promises of money
were made to him if he should be favorable to the Defendant

Hillman in the cause mentioned and referred to in this pro-

ceeding, is located on James Street and First Avenue in the

City of Seattle, and is distant from the United States Federal

Court Building about nine (9) city blocks; said blocks averag-

ing 300 feet each ; and it further ordered that the modification

and amendment here and now authorized shall be taken and

considered as part of the said original judgment of the Court

as fully as if written and inserted therein. The purpose of

this amendment is merely to make specific the case where said

transaction occurred and not to alter any finding or conclus-

ion heretofore made.

Done in open Court this February 8, 1911.

10 GEORGE DONWORTH, District Judge.

O. K. Elmer E. Todd, U. S. Attorney.

Indorsed: Order Modifying Judgment. Filed in the U.

S. District Court, Western Dist. of Washington, Feb. 8, 1911,

R. M. Hopkins, Clerk.
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11 In the District Court of the United States for the

Western District of Washinytori. Northern Dirision.

THE UNITED STATEkS OF AMEK- ^

ICA, on the Relation of Elmer E.

Todd, United States Attorney for the

Western District of Washington,

Plaintiff.

vs.

E. D. KIRK and M. J. WEBB,
Defendants.

No. 4511

Contempt

Proceedings.

MOTION TO VACATE JUDGMENT OF COURT.

Come now the above named E. D. Kirk and M. J. Webb,

by their undersigned attorneys, and move the Court to vacate

and set aside the Judgment and Order of the Court herein

made and entered on January 30, 1911, in the above entitled

proceeding, and to discharge said Respondents from further

proceedings for contempt herein before the Court; and in sup-

port of this motion the following gTounds are set forth

:

1. For the reason that the Petition upon which this pro-

ceeding was had and the grounds therein set out on their face

show that the offense, if any, alleged against said E. D. Kirk

and M. J. Webb, is not such an offense as is properly punish-

able or that can be prosecuted under contempt proceedings,

but that the same is by law properly to be prosecuted and

punished, if at all, by indictment of a grand jury and after

due trial and conviction by a jury in this Court.

2. That the Petition on which this proceeding was had

on its face fails to show any such offense by said Kirk and

Webb as constitutes contempt under Section 725 of the Re-

vised Statutes of the United States, or under any other law

of the United States, or any rule of this Court.

12 3. For the reason that the matters set out in said

Judgment do not constitute any contempt of Court

under the laws of the United States or under any rule of
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priictico and deconiin of this Court, and there was and is no

jnrisdi<-tion in the Court to hear and try said proeeedino- or

to enter jndiiinent of conviction therein.

4. I'or the reason that the proceeding's upon whicli said

judgment is based and founded were and are insuflficient to

give the Court jurisdiction to proceed to judgment in said

matter.

5. For the reason that said judgment and the proceedings

supporting the same are void, because not based upon any

lawful ground and not done in pursuance of due course of law.

6. Because said proceedings and the judgment based upon

them deprived said Kirk and Webb of their constitutional

right to a trial by jury and to an appeal in due course of law,

if convicted, and were and are in violation of the Constitution

and laws of the United States and not due process of law.

7. For the reason that the said judgment and the findings

of fact therein stated to support the same were and are not

supported by the testimony and circumstances shown at the

hearing herein, and are contrary to such testimony and to the

law and facts of the matter.

To support this motion reference is made to the files and

records in this proceeding, especially to the Petition, the

Judgment, and to the Transcript of the Testimony taken at

the hearing hereof; and also to the files and records of this

Court in the case of the United States vs. C. D. Hillman and

the proceedings in reference to the summoning of the venire

in said case and for this term of the Court,

13 LONGFELLOW & FITZPATRICK.
DUDLEY G. WOOTEN.

Attorneys for E. D. Kirk and

M. J. Webb, Respondents.

Received copy of the within motion this 30th day of Jan.,

1911.

ELMER E. TODD.
United States Attornev.
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14 /// ihr District Court of the United f^tntrs for the West-

ern District of Washington at Seattle.

THE UNITED STATES OF AMER- ^

ICA, on the Relation of Elmer E.

Todd, United States Attorney for the

Western District of Washin<>ton, I No. 4511,

Plaintiff,
\ At Law.

vs.

E. D. KIRK and M. J. WEBB,
Defendants.

BILL OF EXCEPTIONS.

This is an independent proceeding- for contempt of Court,

prosecuted in the name of the government by the United States

Attorney for the above named district, having for its purpose
the trial and punishment of the above named defendants for

contempt of Court committed as set forth in the petition on
file herein.

The cause came regularly on to be heard in open Court at

a regular term of the Court on January 21, 1911 at four o'clock

P. M. before the Hon. George Douworth, one of the judges

of said Court.

The relator appearing by Mr. Elmer E. Todd, United States

Attorney for the Western District of Washington, and the de-

fendants appearing in person and by their attorney and coun-

sel, Mr. J. L. Fitzpatrick (of Messrs. Longfellow & Fitzpat-

rick) ; thereupon, proceedings were had and testimony offered

in said matter as follows, to-wit:

15 MR. TODD : It is understood that a plea of not guilty

is entered.

MR. FITZPATRICK : A plea of not guilty and a general de-

nial of the petition.

THE COURT : A plea of not guilty and general denial en-

tered.

MR. FITZPATRICK : I also ask the Court to save an excep-
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tion as to my motion for a continuance this morning; that is as

to going to trial at this time.

THE COURT : It will be so noted.

C. B. McCOY, produced as a witness on behalf of the Govern-

ment, being first duly sworn, testified as follows

:

DIKECT EXAMINATION

BY MR. TODD

:

Q Your name is C. B. McCoy?
A C. B. McCoy.

Q You live in Seattle?

A Yes sir.

Q You are one of the Jurors on the present panel?

A Yes sir.

Q Mr. McCoy, as a Juror, have you been approached about

any pending case or cause that is about to come up for trial?

A Yes sir,

Q What case is it?

A Mr. Hillman's.

Q Who approached you?

A I don't know.

Q Will you look around this Court room carefully and see

if there is anybody around this Court room that did?

(Witness looking)

16 A No.

Q* When was it you were approached?

A Well possibly five or six days ago ; I don't know the exact

date.

Q By how many people?

A Two.

Q What conversation took place with you?
A Well, they wanted to know whether I was one of the

Jurors and I said I was. And they wanted to know whether
I knew Mr. Hillman and I said I did not. They wanted to know
if a few hundred dollars would influence me to hand the Jury.

Q Did they give you their name?
A No.

Q Did they give you any address to go to?
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A No.

Q Did they give you any telephone to call up?

A No.

Q Did they say they would see you again?

A Yes.

Q Did they see you again?

A No. Somebody called me up again.

Q On the telephone?

A Yes.

Q At home?

A Yes.

Q How long after was that?

A A couple of days. He gave his name as Miller.

Q He gave his name as Miller?

A Yes sir, the man that talked over the phone to me.

Q What did he talk to you about?

17 A He wanted to know when I could meet him.

Q Did he say what he would meet you for?

A For to talk the case over.

Q Did he mention the case?

A Yes sir.

Q He said he wanted to meet you to talk something over?

A Yes sir.

Q Did that conversation purport to be from one of the

men who had seen you before?

A Yes sir ; at least that is the way the conversation drifted

over the telephone.

Q That is after the conversation by those men with you in

regard to the money?
A Yes sir.

Q You reported the matter to the Court, did you not?

A Yes sir.

Q Have you ever seen Mr. Kirk, sitting here, that you know
of? This is the gentleman here. (Pointing)

A No.

Q Mr. Webb, have you ever seen Mr. Webb there?

A No.

Q Mr. Shannon, Will you stand up please? (Gentleman

standing) Have you ever seen Mr. Shannon?
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A No sir.

Q Mr. rattoii. Have you ever seen Mr. Patton?

A No sir.

Q Voii don't see anybody in the Court room that are the

two persons who a])])roached you?

A No. They were very, very couinion class pleople. They

were anything but,—a person would be surprised with

18 the people who would approach me with a subject of

that kind. I was surprised; I could not help but be.

Q Were either of them intoxicated?

A One of them was.

Q Do you remember what day of the week?

A I don't know exactly who was intoxicated, but he had

been drinking whiskey.

Q Did he act as though he was intoxicated?

A Oh no, no ; but I could see that he talked that way.

Q Do you remember Mr. McCoy what day of the week that

was?

A No, I can't. Let me see,—when was the last time I was

in Court?

Q Thursday, I think.

A Well, I think it was on Wednesday, the Wednesday

before that.

(Witness Excused)

19 ROBERT VAN HORN, produced as a witness on

behalf of the Government, being first duly sworn, testi-

fied as follows:

DIRECT EXAMINATION.
BY MR. TODD

:

Q Your name is Robert Yan Horn?
A Yes sir.

Q You are one of the Jurors on the panel before this Court?

A Y'es sir.

Q Has anybody approached you in regard to any pending

case before this Court?

A Yes sir.

Q W^hen was the first time you were approached, and how?
A Well, it became about in a very peculiar manner. The
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first approached tliat were made, and which at that time I

would iiot liave takeu to be approaches, were tek^phone mes-

sages; oh I guess they dated back originally two weeks prob-

ably. I did not pay any attention to them and I gave them no

thought at the time. The first time I got in definite touch at

all was last Wednesday evening.

Q Where?
A On the telephone. The name was given as Milton or

Hamilton.

Q W^here did they telephone?

A They telephoned to me at my home.

Q They gave the name then ; did you see them that night?

A No, I did not. They made an appointment with me to

come down town, in a very mysterious way. They raised my
attention to such an extent that I went down town ; but I saw

nobody at that time.

20 Q Did you see anybody after that?

A I did ; I saw a man Friday, at 12 o'clock. I under-

stood his name was Kling; whether that is his name or not I

don't know.

Q Where did you see him?

A At Steve O'Brien's saloon.

Q Did he call you up, or ask you to meet him there?

A He did. That was the telephone engagement I spoke

about. That was Thursday,—no that was Wednesday, and he

called me up Thursday night and made this appointment at

12 o'clock noon Friday at Steve O'Brien's saloon.

Q Who did you meet there?

A I was informed that his name was Kling,

Q Was he alone?

A He was, apparently, as far as I know.

Q What was the extent of your conversation with him?

A He seemed to have very little information. He was, ap-

parently, some "go-between".

Q What did he say?

A He made an appointment with me for somebody else.

Q When was the next appointment?

A That same evening at 4 :30.

Q At what place?
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A At S. ITydes, on James Street.

Q Sartori's former ])laee?

A Yes sir.

Q AMio met you there then?

A Mr. Webb and Mr. Kirk.

Q Are the gentlemen in the Court room?

A Mr. Kirk is there at the desk.

21 Q AVhere is Mr. Webb; is Mr. Webb here too?

A Mr. Webb is the man with the black moustache

at the railing.

Q Did they both meet you there?

A By this appointment. I had been informed that this

man Kling had made this appointment with me. It wasn't

kept at 4 :30, and it was a quarter of six or thereabouts that

the appointment was kept.

Q What was the conversation at that time?

A Well, I don't know but what I would have to go back

and give a little sketch of that beforehand to show.

Q Before going any further, the whole thing was reported

to my oflQce the next afternoon, personally, was it not?

A Yes sir.

Q Go ahead and describe.

A I was to have been there at 4 :30 and I did not show up

for a few minutes and it was past 4 :30 or 4 :40 before I got

there; and then this Mr. Kling was there instead of Kirk or

Webb. And after waiting until about 5 o'clock and talking

with Mr. Kling, and going out and coming back two or three

times and still not meeting Mr. Kirk or Mr. Webb, he finally

gave me a little slip of paper with a telephone number on it

and told me I could call up there and see Mr. W^ebb. Mr.

Kirk's name hand't been used down there at that time.

Q Who gave you this slip of paper?

A This man Kling,

Q The first day?

A Here (showing) I wrote the 450 Henry Building on

there on information that he gave me orally. This was

22 written when he gave me the number of the telephone.

Q He handed you that, Mr. Kling did, the 3288 Main?

A M.
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Q And then you wrot(^ tlio address on tliere?

A After failing to see him, after perhaps a half hour of

waiting-, I went across the street to Bolong's and telephoned

to this number and asked for Mr. Webb and Mr. Webb said

that he had been there at 4:30 and had gone because I was

not on time; and I asked if he was coming down. The con-

versation there, I don't remember exactly, but it was some-

thing about making another date and why he didn't come then.

And we haggled around about it, and he said he could not be

there before a quarter of six. I said,—I brought in some ex-

traneous matter,—it was not important,—I suppose I said I

had been down night before last and this noon, and I mentioned

that I had gone to considerable trouble and I wanted to know
what he was really driving at.

Q He didn't tell you at that time what was wanted?

A Nothing definite, except Kliug, I don't know whether

it was Kling, whoever was on the telephone, talked over the

telephone and gave me the name of Milton or Hamilton. He
said, "This is a matter that will interest you as well as myself

and there are several hundred dollars involved." I was curious

to know where several hundred dollars is involved with me,

because I don't make it every day. I did not know where I

was going to get several hundred dollars. When I telephoned

to Mr, Webb from Capt. Bolong's I asked him what it was he

wanted. He said "J have a friend here that wants to

23 see you, a Mr. Kirk". I says, "I says I don't think I

know anybody by the name of Kirk" and he says, "Mr.

Kirk think he knew you in the East," I did not seem pleased,

and I asked what Kirk's business was and he said he was a

private detective. I asked what a private detective wanted

with me and he sais "Well we could explain that better, it

was something that would not go well over the telephone''.

He showed up at a quarter of six, I showed up just before that

time, and he was there talking, the three of them, Mr. Kling,

Mr. Kirk and Mr. Webb.

Q This other man by the name of Kling was there too?

A Mr. Kling introduced me to Mr. Webb, and I do not

know what passed, just "How do you do'' or something like

that, and then Mr. Webb turned and introduced me to ^Ir.
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Kirk. And Mr. Kirk sccnu'd to be iiiulcr the iin])r('Hsioii tliat

he was jioiiiji to moct an old fricud of his, Kobert Van Horn,

the sou of State Senator Van Horn of Kansas City; and he

told me of having gone prairie hen shooting with this Robert

Van Horn, in Kansis and that possibly he was going to re-

new the old aeipiaintance ont here. Later out it turned out

that he had forgotten that he had been in the sage hen shoot-

ing with me and said that he had seen me back there. He
])laeed this Robert A^an Horn as being an advertising man for

Pantages Theatre curtain, advertisements on the theatre cur-

tain. He said he was very sorry that I was not the right man.

And we exchanged words on this same subject. I do not re-

member the exact details of them just at this moment. And
finally I mentioned to him that it was strange if he wanted to

renew an acquaintance with an old friend that he should

24 have gone about it in such a round about manner and

in such a peculiar way of renewing an old friendship.

He said, "Well it was; but there was another matter, since I

resembled his old friend so much and for various reasons that

did not appear to be relevant, he would be glad to take up

with me another matter that came to his mind just at that

minute, if I was in a receptive condition". I said, "Yes, I have

been trying to find out all the time what you people wanted

to see me about. I would be mighty glad to find out what you

people wanted to see me about today instead of making an-

other appointment; when every one, we went into Sartori's

and started for a box where we could mention the matter. I

mentioned to Mr, Kirk that it looked peculiar and I thought

that I better talk to one of them at the time, that that would

be enough. And Mr. Webb and Mr. Kling stayed in the James

Street side of the saloon and Mr. Kirk and I went over in the

last box on the Southside. And I think before we went in

there he mentioned,—I am not sure whether he mentioned just

before we started in or after we got to the box,—that there

was a matter pending in the Federal Courts that he was inter-

ested in, a suit. I think I asked him if it was a criminal suit.

I don't know about that for certain, right this minute. And
our conversations there were somewhat protracted. It lasted,

oh pretty nearly a half hour I should think, twenty minutes
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anyhow. And it was, summoned substance of it was that a

friend of his was p:oing to be brought into Court on a crimi-

nal charge and that they wished very much to hang the Jury

in the case. They did not want—he put it to me in sometliing

like this, "We don't want to give you some money

25 simply to buy your opinion on a case but we just want

to know if you have an opinion a certain way, and if it

is very favorable to us and you would give us to understand

that you would still keep that opinion on a Jury and would

hang the Jury it would be worth your while". I asked him

something about,—I don't remember which of us mentioned

the amount first and he said, I think he said,—well I have

forgotten just the exact phrase that he used, he said "It would

be worth |100". I said "I thought this man Milton or Hamil-

ton,"—I don't know how I referred to him—said it was worth

four or five hundred dollars". He said, "That man was drunk

;

I told you the other night when you went down to meet him,

and he was not there, I told you he was irresponsible and to

let him go". And he only had authority to mention four or

five hundred dollars, or the only authority he had,—that I

had no authority for mentioning any greater amount than

|100. I wanted to engage his attention, and I kept him inter-

ested until I could get in touch with the right people, and I

strung him along, mentioning other amounts and haggling

with him over the whole proposition, back and forth three or

four times. It was hashed over and over.

Q Did they say anything about the character of the case,

the importance of it?

A He said—you spoke of the importance, I can take that

up now; when I mentioned that Mr. Hamilton had said "four

or five hundred dollars", he said the case was not worth that

much anyhow; that there wasn't that much money behind the

case; that it was only worth §tlOO anyhow, because there were

several people to see.

Q Did he say when the case was set for trial?

26 A He said the case was set within two weeks. That

was last Friday. He said the case was set for trial

within two weeks and I asked him if that was the Hillman case.

Q What did you say?
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A T asked liiiii if it Avas t\\o ITillinaii oaso set for M.arch

2Stli, aud 1 uudcrstood that the Ililliiian case was set for March

28th, and I asked if it was the llillinan case set for March

28tli and he said "No, it was within two weeks".

Q That was the only time yon ever met them?

A That was the only time I ever met Mr. Kirk and Mr.

Q Yonr conversation was all with Mr. Kirk?

A Oh, except when Mr. Webb introduced me to Mr. Kirk,

there were a few common place remarks exchanged, something

about the weather or something of that kind; nothing of any

importance that I remember at that time.

CROSS EXAMINATION.

BY MR. FITZPATRICK

:

Q Your name is Mr. McCoy?
A My name is Van Horn.

Q Where do you live?

A 3841 Alki Avenue in this City.

Q In Seattle?

A In Seattle.

Q The night that you met Mr. Kirk, you did not know, or

had never been offered any monej' by anybody in regard to

any case while acting as a Juror—I believe I understood you

to say that at the time that you met Mr. Kirk and Mr. Webb
that you could not understand what they wanted of you down
there at that saloon at that time of night?

A I have been offered money, but I could not under-

27 stand that it was for any particular services.

Q Y^ou say that Mr. Hamilton offered you four or

five hundred dollars?

A Y^es sir, Mr. Hamilton or Mr. Milton.

Q How many days prior to your meeting Mr. Webb or

Mr. Kirk, did Mr. Hamilton offer you four or five hundred
dollars?

A It was Wednesday evening—Wait a minute! It was
the evening I went down to the Mecca saloon to meet him that

was Wednesday evening.
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Q Wednesday evenino?

A Wednesday even in*;,

Q Then at the time that you went down to meet Mr. Webb
and Mr. Kirk you had been offered money on a particular

case, had you not?

A No, no. He said, "That is something I cannot explain

to you; I cannot tell you the nature of this business. I can

only say that it will be as much interest,—it will be of as

much interest to you as it will to me, and there will be several

hundred dollars in it"; "For what?"

Q You went down there to see Mr. Webb and Mr. Kirk

in response to an invitation or date made with Mr. Hamilton,

did you not?

A No sir, I went down to see him in response to an invita-

tion given me by Mr. Kling two days later.

Q You stated "Kling or Hamilton", you did not know

the name?
A On the phone. I did not know them particularly when

I met them first. I understood his name was Kling.

Q This Mr. Kling or Mr. Hamilton had offered you four

or five hundred dollars before you went and met Mr. Webb
and Mr. Kirk.

28 A He said it would be worth four or five hundred

dollars to me, yes sir.

Q Did you know what this four or five hundred dollars

was going to be given to you for?

A I certainly did not.

Q Did they mention the fact that you were a Juror here

in the Federal Court?

A This Mr. Milton or Mr. Hamilton?

Q Yes sir.

A He did not.

Q Did you inquire of Mr. Hamilton what you were to re-

ceive the four or five hundred dollars for?

A Over the phone; he refused to tell me anything about

the nature of the business. Mr. Kling and I talked about that,

but I got no satisfaction from him.

Q What did you ask 'Sir. Kling in regard to it?

A When I met Mr. Kling at Steve O'Brien's on Fridav I
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asked bini why they were runniiif? such a round a bout method

of iippi'ojicliinji- iiie. ITo said, ''I can't tell you but I don't

know, 1 would ho very <;lad, Mr. Van Horn"—he is an illiterate

man—he says "I would be very glad to tell you". He said "I

don't know; it is about a suit I think".

Q How many days after you had that conversation before

you met Mr. Kirk or Mr. Webb?
A That was the same noon. I met Mr. Kling at Steve

O'Brien's saloon that Friday noon.

Q Was that the first time you have met Mr. Kling?

A That is the first time I have come in contact with him.

A Had you any conversation with him over the telephone

prior to that?

29 A Judging from his voice, I think he was the same

party that had telephoned me a number of times, yes sir.

Q In the conversations with you over the phone did he tell

you what he wanted to see you for?

A He absolutely could be pinned down to nothing.

Q Did he tell you that he was an acquaintance of yours

in the conversations over the phone?

A I don't believe he did, no I don't think so. When he

gave the name of Hamilton, I says "I don't believe I place

you. Where did I meet you?" I don't think he tried to place

himself at all, as I recollect it.

Q What did you say to Mr. Kling when he made an offer

of four or five hundred dollars?

A Over the phone?

Q Yes sir.

A I says "Four or five hundred dollars, what for?" I was

nnder the impression that he took me either entirely for some-

body else or took me for R. Van Horn who lives on the top

of the hill over there.

Q Then did he tell you that he could put you in touch with

somebody who would give you four or five hundred dollars?

A He would put me in touch with somebody who would

give me the information and give me the money.

Q He didn't tell you how you w^ould make this four or five

hundred dollars, did he?

A He did not.
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Q Thon you kopt tlie appointinont made by Mr. Kling?

A I (lid koep botli of tlieni, three of them.

Q Where did you have the second appointment?

A The second appointment was the one I spoke of

30 at Steve O'Brien's saloon at 12 o'clock noon Friday

last.

Q Who was present at that meeting?

A This man I know of as Mr, Kling.

Q You had not seen Mr. Kling before that time?

A I had not.

Q How did you know him when you went there?

A I told him since he didn't know me he could find me
by inquiring of Mr. Harris, who keeps the cigar store at the

entrance of Steve O'Brien's saloon.

Q Did you tell him 3'our name?
A Who?
Q This man Kling.

A He had been informed of my name all the time. He
called me by name the first time he called me up.

Q You told him that he could inquire of Mr. Harris?

Q When he called me up. He wanted to know^ how^ he

could meet me at Steve O'Brien's a saloon.

Q Did he ask Mr. Harris?

A He asked Mr. Harris just as I airrived if he was Mr.

Harris and he replied that he was.

Q What did Mr. Kling say when you met?
A We simply laughed over something and walked back in

the saloon without saying anything, as far as I can recollect,

and sat down in a box, and said that he wanted to make an
appointment with me and Mr. Webb and would make it at

my time and convenience. I said "4:30 the same evening."

Mr. Kirk hadn't been brought in the conversation up to that

time.

Q Was Mr. Kirk present at this meeting with Mr. Kling?
A No sir. Mr. Kling was the only man I had seen

31 up to that time.

Q Mr. Kling hadn't told you what he wanted you
for at the second meeting had he?

A That evening you mean?
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Q Yes sir.

A No. He took the position all the time that he had no

knowledj^e of what I was meetinj;- him for.

Q Did you ask Mr. Kling what he meant when he said that

yon could make four or five hundred dollars, at the second

meetinjj;?

A I didn't exactly in those words. I asked wiiat it was

that I was wanted for and what I w^as to find out.

Q You were quite interested in finding- out how^ you could

make four or five hundred dollars, were you ?

A Yes sir, I think I was.

Q But you did not ask Mr. Kling how^ you were to make
this four or five hundred dollars?

A I did not ask it in the way you do. I did not ask it in

the way you do. As soon as he said he had no informtaion,

I said, I asked him who I was going to see and what they

wanted to see me about. Yes sir, that certainly come up at

the start as I wanted to know how^ I was going to make four

or five hundred dollars.

Q Didn't you state in direct examination that when he

said you could get four or five hundred dollars

—

A Over the telephone?

Q Yes sir.

A That w^as two or three nights before; I don't think he

stated that in the saloon.

Q He didn't say that in the saloon? What did Mr.

32 Kling say in the saloon at the second meeting?

A Just as little as possible.

Q What did you say to Mr. Kling.

A I supposed w^hen I met him there that he w^as the man
I was going to transact business with. When I met him I

found to my surprise that I was to go through the process of

meeting somebody else.

Q Still you were not suspicious of everything, in going

through these several conversations with Mr. Kling and then

going to meet somebody else?

A A very slight suspicion began to trickle through my
mind, yes sir.
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Q Did .you ask Mr. Kling anything definite concerning

your business with him?

A I asked him what it was, yes sir. I have told you that

two or three times.

Q How long after you met Mr. Kling did you meet the

other parties?

A The time had elapsed between 12 o'clock noon and a

quarter of six the same evening.

Q Who made the third appointment?

A Mr. Kling did. Mr. Kling made the appointment at noon

to see Mr. Webb at 4 :30.

Q How did he make those appointments, was it by tele-

phone?

A No; no I saw^ him at Steve O'Brien's saloon previous to

that. It had been a telephone proposition at 12 o'clock. At
12 o'clock noon he made an appointment wath me to see Mr.

Webb at 4:30. That appointment was kept with both Webb
and Kirk at a quarter of six instead of 4 :30.

Q When did he give you that telephone message,

33 that slip of paper?

A He gave that to me about 5 o'clock, I think.

Q What day?

A Last Friday; that is the 20th.

Q That is the day that you met Mr. Webb and Mr. Kirk?

A Yes sir.

Q Didn't you just state that the last time that you saw
Mr. Kling was at 1 o'clock down at Steve O'Brien's saloon?

A I certainly didn't; if you think I did,—if I made such

a statement it was unintentional.

Q When was the last time you saw Mr. Kling prior to

meeting Mr. Webb and Mr. Kirk on Friday night?

A You seem to be resting under a misaprehension. I met
him at the time I met Mr. Kirk and ]Mr. Webb and also at

12 o'clock noon the same day. I met him twice the same day.

Q Did you meet Mr. Kling at 12 o'clock noon Friday in

the room that vou met Mr. Webb and Mr. Kirk that niaht?

A Yes sir.

Q At w^hat time?

A I met him at about 4:40.
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(2 Whore did voii inoet Mr. Kling tlieu?

A At Hyde's saloon, used to be Sartori's.

Q Did Mr. Kliug keep (hat ai)i)ointiiH'ut?

A No sir; he said that Mr. ^^Cbb had been there at 4:30

when I was ten minutes late. He said that Mr. Webb left

and that he remained to jjjet in touch with me and told me
that ^\ebb would be baek a^ain, that was all.

Q What did he give you that telephone number for?

A Because I was posing around there and got a little bit

anxious. I got sore and asked why it was,, what the

34 reason was and why they wanted me and what the idea

was and he said "Here is the telephone number; you

can get him yourself and call him up''.

Q You took the telephone number?

A Yes sir, and called the telephone up.

Q How did you get the office in the Henry Building of

Webb & Kirk?

A Mr. Kling gave it to me. He gave me his hotel number

too.

Q Why did you get the office number and telephone num-

ber of Kirk & Webb?
A I was sore because I hadn't met him there and I asked

him why they did not come, and he said, "Here is the tele-

phone number and you can call him up yourself and he gave

me the office number in the Henry Building. It was purely

extraneous. He voluntarily done it.

Q You were still very anxious to locate Webb & Kirk were

you not?

A Yes sir, very anxious.

Q You got their telephone number and office number?
A Yes sir.

Q Isn't it a fact that you called up the office of Webb &
Kirk in the Henry Building from a saloon down town?

A I supposed that Main 3288 was in the Henry Building,

I didn't know.

Q Did you call up that number?

A I did.

Q You called up the telephone number of Webb & Kirk's

office did vou not?
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A I did.

Q ^^'hat did you say to thoni?

35 A I asked him why he didn't meet me at 4:30 and

he said he had and he had waited

—

Q Answer this (juestion, How did you know that you had

an appointment with Webb »& Kirk
;
you liad never met them

prior to tliis conversation over the phone?

A I told you that several times, at 12 o'clock noon that

Mr. Kling made the appointment for me with these people.

Q But you didn't meet Mr. Webb and Mr. Kirk at 12

o'clock ?

A No; I haven't said I had at any time. I met Mr. Kling,

and he made an appointment with me for 4 :30, so I knew I

was going to meet them at 4 :30, or had a ligitimate reason

to believe I was going to meet them.

Q You make a habit of calling up a strange man that you

have never met before to ask him why he didn't meet you

at a certain place?

A Make a habit?

Q Starting out to address them in that way?

A I don't know whether I did in that way. I am not in

the habit of calling this here proposition up. I hadn't had

any previous experience of this exact nature.

Q When you first called up Mr. Webb over the telephone

did you ask him if he was acquainted with Mr. Kling?

A I don't know.

Q You didn't mention anything about Mr. Kling?

A No.

Q You hadn't known Mr. Webb or Mr. Kirk prior to that

telephone message had you?

A Except that ]Mr. Kling had given me their names.

Q A stranger, a man that you did not know before, gave

you Mr. Kirk's and Mr. Webb's name?

36 A Yes sir.

Q And he gave you an offer over the telephone and

this number?

A That is right.

Q And you called up their office that night and started

to ask them why they didn't keep the appointment?
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A I would not bo sui*prised but that was the very first

question that came off of m.v dictionary. I felt towards them

just about as irritated as I do towards you.

Q Did you have an appointment with Mr. Webb and Mr.

Kirk on Friday evening last?

A Your Honor, is it necessary to answer that question.

I told him four or five times. I told him four or five times

the nature of that appointment. I think it is an effort to get

me mixed in my date,

THE COURT: This inquiry, we are now engaged in, is

an important matter. The important thing is to get at the

facts. The examination must be conducted with no force or

pauses of irritation, as it is absolutely necessary to get at the

facts. The witness appears to be endeavoring to state the

facts clearly. There seems to be no reason for too severe an

examination, based upon evasiveness. So I would suggest

that we get at the matter more quietably and more peaceably.

Proceed.

Q Well, what else did you say when you called up Mr.

Webb and Mr. Kirk?

A I brought up some such question as what it was that

he wanted to ask about. He said it would be better not to

discuss that; in fact it would be necessary to discuss that per-

sonally as he did not want to mention that over the

phone. He mentioned Mr. Kirk's name and he thought

37 that Mr. Kirk wanted to see me and that he was a

private detective, and several matters like that were

raised at the time that I spoke with him.

Q Did he say anything to you about any law suit or any

litigation that he wanted to see you about?

A Not at that time.

Q When did he first mention the suit in Court?

A When I met him at the saloon, at S. Hyde's saloon, just

about a half hour later than my telephone conversation with

him.

Q Then you did not know from the conversation over the

phone what Mr. Webb or Mr. Kirk wanted to see you for?

A I began to have an idea that it might be for something
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that mij^ht be a little crooked. I did not like the looks of it

very well; but what it was definitely I could not tell, no.

Q You hadn't heard anything about it?

A Oh talk in connection with receiving a circular from

C. D. Hillnian and the fact that the case had l)een set in this

Court. ATTiiough I could not make the dates match, I had

just a lingering suspicion.

Q Well you met those men down in a certain saloon did

you not?

A Yes sir.

Q What did you say to them when you first met them?

A At the time that we met I had no idea that I would be

required to remember the exact words. I don't know what

the first word was; although I think that the first thing that

was said when I came in the saloon was, Mr. Webb was intro-

duced to Van Horn on Mr. Kling's part, whether I said

38 I was glad to meet Mr. Webb or sorry, I don't remember.

Q Y^ou had telephoned him?

A Yes sir.

Q Where did you telephone from?

A Directly across the street from Bolong's saloon.

Q After you had telephoned where did you go?

A Back to Hyde's.

Q That is where you met Mr. Webb and Mr. Kirk is it

not in Hyde's saloon?

A Yes sir, I went up the street and walked a while to

let a half hour slip by.

Q What did you say when you went in the saloon and

found them there?

A They were standing there. I was to meet them at a

quarter of six. I don't know when he got there. I had been

there two or three or four or five minutes, maybe. They were

there to keep the appointment with me that I had made over

the phone for a quarter of six, that I telephoned from Bolong's.

Q You were telephoning up to their oflSce a little while

before that?

A Y>s sir.

Q And they had come down from their oflfice to this saloon?

A Yes sir.
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Q From the time 30U telephoned until the time you met

them where were you?

A 1 walked up First Avenue and went into an office in the

Coleman Building and looked through my. mail box and passed

away the time, and it was between a half hour and 45 min-

utes elapsed between my telephoning and the time that

39 I met him.

C^ \N'ere you in the saloon first or were they there

first?

A At the time I finally met them?

Q Yes sir.

A They were there first then. I had been there when they

were not there, before.

Q How did you recognize them when you met them?

A They were lx>th standing beside Mr. Kling. I had met

Mr. Kling and Mr. Kling introduced me to them. I had no

trouble in that respect.

Q Xow isn't it a fact that you called up Mr. Webb's office

and made an appointment at that time, irrespective of any

other parties on Friday last?

A I don't believe I got that exactly straight.

Q Isn't it a fact that you called up Mr. Webb and told

him that you personally w^anted to see him down at Hyde's

saloon?

A I never told him I wanted to see him personally. He
wanted to see me. I asked him when he wanted to see me.

I did not tell him I wanted to see him at any stage of the pro-

ceedings.

Q When did he tell you before the telephoning that he

wanted to see you? You had never been talking with him?

A When he told you w^hat; I don't understand that.

Q When did Mr. Webb tell you that he wanted to see you

prior to your conversation over the telephone?

A ]Mr. Webb himself never did.

Q How did you know that Mr. Webb wanted to see you?

A Mr. Kling said he did.

Q You did not know Mr. Kling.
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A No. But I don't know you. If you will make a

40 statement to me in the absence of any other informa-

tion, I take that to be reasonably true. He told me
that Mr. Kling wanted,—Mr. Kling told me that Mr. Webb
wanted to see me. I supposed, since he said so, that Mr. "V\V^bb

did.

Q Mr. Kling might have been mistaken too might he not?

A Yes sir.

Q And you did not, when you first called up Mr. Webb,

inquire of him whether or not he wanted to see you, did you?

A I think I first said to him "Why didn't you,—why didn't

you show up there at 4 :30, or why weren't you there at 4 :30",

something of that nature. He said, "I was there at 4:30

promptly, and you was not there". I could not have been

more than five or ten minutes late.

Q Did you mention the fact when you first met Mr. Webb
that you had studied law and had a great deal of knowledge

concerning litigation?

A No sir, not exactly that way. I said I had studied law;

regarding the great knowledge, I don't think I mentioned that.

Q Did you ever study law?

A I did, yes sir.

Q State whether or not you told Mr. Kirk here that you

had studied law?

A Oh yes, I told him I had studied law a little.

Q How did it come up that the conversation drifted toward

the study of law?

A I think I said,—I think it came about through a state-

ment that—that was somewhat round-a-bout. I think he said

"We don't want you to change your opinion. We want to find

out if your opinion is so and so, and then we will make it

square with you". And I said something about, "That

41 is kind of shady", or something like that. He said,

"No, we don't want to change your opinion. We want
you to keep your opinion as it is, if it is satisfactory." I said,

"I have studied law a little bit myself and that looks a little

shady to me". I wanted him to understand that I had studied

law just enough to know that I certainly ought to see that

that is a little bit shadv.
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Q Did you tell liiiii that you were a juror in the Federal

Court?

A 1 don't know whether I told him that or he told me that.

That was mentioned.

Q You don't know whether that was spoken of or not?

A No. The conversation was (juite lonjjj you know. It

covered a ptn'iod of 20 minutes or a half hour.

Q Nothing was said about the Jury then?

A Yes sir; in the event of my being chosen as one of the

Jurors he mentioned it to me, mentioned the matter to me as

being desirable for me to hang the Jury. He mentioned several

times to me that they didn't expect an acquittal. They wanted

to hang the Jury, and the thing they were fighting for was time.

Q Did you ask him what case this was to be in that you

were to sit?

A I put my question in this way, if I remember rightly, I

said, "Isn't that something coming up about a case, what is

it? I said the Hillman case comes off March 28th." There

was some case set for March 28th and I was under the impres-

sion that it was the Hillman case. He said "This matter

comes off in two weeks. That can be started in two

weeks."

42 Q Of all the cases that are to be tried in this Court

the only one you can remember of is the Hillman case,

when you went down there to meet Webb and Kling?

A It is the only one I had knowledge of. It is the only

one I ever heard.

Q Y^'ou had that case in mind when you went there to meet

Webb and Kling?

A Y^'es sir.

Q Y'ou knew down there that it was set for trial?

A No sir, I thought it was March 28th and that the cause

was set for March 28th. I was of that impression when I

got to the District Attorney's ofBce.

Q At the time you went there to meet Webb and Kirk

didn't you know what they wanted?

A No sir.

Q Still you had the case of Hillman in mind when you

went down there to see them?
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A Yos sir I liad hopos this is what they would montion.

I wouhl like to tiud out about it and I was receiving the in-

formation what I hoped inevitably was.

Q How did you happen to know that the ease was set for

March 28th?

A I could not know, because it is not set for the 28th.

Q How did you know when it was set?

A I did not know when it was set. I thought it was set

for March 28th. It seems that my information was incorrect.

I will tell you where I got that information. It was merely

an assumption on my part. I was on duty here as a Juror,

you know, the latter part of last year, and I went to

43 Judge Hauford to get excused, for personal reasons, and
until March 28th, and he laid particular emphasis on

the importance of me returning, because it would be difficult

to secure a Jury,—for March 28th. As I knew he had been in

the City a number of years and knowing considerably of the

surroundings I jumped naturally to the conclusion that it

was the Hillman case he was holding me for the 28th of

March on.

Q Then you were the first person that mentioned about

the Hillman case on Friday last in meeting Mr. Webb and
Mr. Kirk?

A I don't know; maybe I was. In fact I would not be sur-

prised. Yes sir, I put that question to him that way. When
the conversation got to a certain amount he mentioned the

case, saying that it would be of interest. I said "What is it,

the Hillman case for March 28th"? Your Honor, it was my
first inquiry I think.

Q I will ask you if Mr. Kirk didn't tell you that it was
not the Hillman case and that he didn't want to talk about

the Hillman case?

A He didn't say that he didn't want to talk about the

Hillman case. The question I answered was very peculiar

and can be construed in two or three ways. I said, '"What

is it, the Hillman case for March 28th?" He said, "No, this

case is set for early in January. It is within two weeks." He
said, "It would be set for the first week in January''.

Q Isn't it a fact that as soon as you mentioned about the
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Hillinan caso that yon could uiHlcrstand the law, that ^Fr. Kirk

told you that he would have uothing more to do with vou

and that he would not want to see you in regard to

44 any Hillman matter?

A Wliii'h (juestion do you want me to answer, the

question that he would have nothing to do with me, or the

question in regard to the Hillman matter?

Q The question of the Hillman matter and the fact that

you mentioned the Hillman case?

A He did not say that he did not ever want to have any-

thing to do with me, but made another appointment with me,

or indefinitely. Everything was very indefinite at all times.

Q And he denied that it was the Hillman case?

A He said it was not the Hillman case. I mentioned that

it was set for March 28th,—but this case was a criminal case

set in the Federal Court, coming off within the first two weeks

in January. I said the first week in January a minute ago.

It was the first two weeks.

Q How long did you remain with Mr. Webb?
A I was very little with Mr. Webb. I was with Mr. Kirk.

Q Where was Mr. Webb?
A He went in the James Street side of the saloon, in a

box, and stayed there with Mr. Kling.

REDIRECT EXAMINATION.

BY MR. TODD

:

Q This conversation was last Friday?

A Friday evening.

Q Did you say they stated that the case was to be tried

the first few weeks in January?

A The first two weeks; sometime in the first two weeks

in January.

Q The first two weeks in January had already gone?

45 A In February. It was this coming month. I was

wrong,

Q The very next noon you came up to my office and re-

ported the matter to the office?

A Yes sir.
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RECROSS EXAMINATION.

BY MR. FITZPATRICK:

Q You mentioned that the only case that was mentioned

was that it was a case that involved four or five hundred

dollars?

A No; over the telephone Mr. Klinji^, then as I understand,

giving the name of Hamilton, said it was a mere matter of

four or five hundred dollars involved, and worded his expres-

sion very much in that same way.

Q And still Mr. Kling said that you could make four or

five hundred dollars very easy out of that?

A No, he said it was a matter of four or five hundred dol-

lars involved. I said "Involved in what?" and he refused

to say what it was involved in.

(Witness Excused)

46 CHARLES W. COOK, produced as a witness on

behalf of the Government, being first duly sworn, testi-

fied as follows :

DIRECT EXAMINATION.

BY MR. TODD

:

Q Your name please?

A Charles W. Cook.

Q You live in Seattle?

A Yes sir.

Q You are one of the Jurors on the present panel?

A Yes sir.

Q Have you been approached by telephone or conversation

in any way about any case pending in this Court?

A No sir.

Q Nobody has called you up in regard to any case?

A No sir.

Q And nobody has discussed any case with you, pending

in this Court?

A No sir.

Q In no manner?

A No sir.
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Q The only tiling- that you roceivod is a circular through

the mails?

A That is all.

Q You havo received no other mail matter of any kind?

A None whatever.

(Witness Excused)

THE COURT : We will take a recess until 9 :30.

47 January 25th, 1911, 9:30 a. m. case called pursuant

to recess, all parties present, proceedings as follows:

W. H. TYNG, produced as a witness on behalf of the Gov-

ernment, being first duly sw^orn, testified as follows:

DIRECT EXAMINATION.
BY MR. TODD

:

Q Please state you name.

A W. H. Tyng.

Q Mr. Tyng, what is your business?

A Well I have been a janitor, sir.

Q Where?

A Up to the Court house, sir.

Q How long ago was that?

A Well, it has been almost two years. It will be two

years in February.

Q What are you doing now?

A Doing nothing, sir,

Q Who were you employed by last week?

A Well, I was employed by Mr. Kirk and Mr. Webb.

Q Which one of them employed you?

A Well, I suppose botb of them, I suppose; Mr. Webb I

suppose.

Q How did you come to be employed by them? Just state

how you came to be employed by them; only testify as to

them, not as to other people.

A Mr. ^^'ebb met me down to the New York Block and he

asked me to come up and see them.

Q Did you go up to see him?

A I did sir.

48 Q Where did you go to see them?

A Well, in his office, sir, or Mr. Kirk's office.
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Q How did you know where his office was?

A He gave me a card, sir.

Q Have you got that card with you?

(Witness producing card)

A I don't know if that is the right card.

Q That card?

A I don't know whether that is the one that he gave me
at the same phice,

MR. TODD : I offer this card in evidence as relator's ex-

hibit "A".

THE COURT: It will be admitted.

Q After you went up to their office, what took place?

A Mr. Webb asked me to look over a list.

Q Did 3^ou keep a copy of that list?

A No sir I did not.

Q I show you herewith a list.

A I never had that copy sir.

Q I show you

—

A He showed me a copy and said it was an out of town
list; that is all that I know.

Q A copy of a list of what?

A Of the Jurymen.

Q In what Court?

A He didn't tell me.

Q Was Mr. Kirk there at the time?

A No sir.

Q What did he tell you that he wanted you to do?

A He wanted me to go around and get witnesses.

49 Q He wanted you to go around and get witnesses?

A Yes sir.

Q What kind of witnesses?

A Liable to be on the Hillman case.

Q What did he tell you about the Jurymen?
A Well I didn't understand

—

MR. FITZPATRICK: I object to the question as leading.

He has not stated about Jurymen.

Q If anything?

THE COURT : Objection over ruled.

MR. FITZPATRICK: Note an exception.
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THE COURT: Exception allowed.

Q What (lid he tell you about the Jurymen if anything?

A lie told me if I went around and got any Jurymen he

would give lue |100, first, and then he said |50 a few days

afterwards.

Q Did he give you any list of Jurymen to see?

A Yes sir.

Q Have you got that with you?

A Yes sir.

Q Who gave you that?

A Mr. Webb.

Q This gentleman sitting down here?

A Y"es sir.

Q With his hand up to his face?

(No response)

MR. TODD: I offer this list in evidence.

THE COURT : It may be admitted as relator's exhibit "B".

Q Some of those names are checked, who checked them?

A I did sir.

50 Q What did you check them for?

A He told me to go see those people.

Q What were your instructions in regard to seeing those

people, what were you to do?

A I was to get them and bring them to the ofl&ce if I

could handle them in any Avay, shape, or manner.

Q Who gave you those instructions?

A Both of them.

Q Were you employed by them?

A Y^es sir.

Q What were your instructions as to what you were to

tell those Jurymen?

A Well, feel them out, was the kind of expression.

Q "Fell them out" for what?

A Well, to see if they could get them. They wanted me
to get them and bring them up to the office, if they were any

good.

Q If they were any good for what?

A For the case.

Q What did you understand that to mean?
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A I had an idea (hoy were trying to j^et hold of Jurymen,
that is all.

Q Did you «;o out to any of those Jurymen?
A I did not. I went to one house.

Q What house?

A Mr. Cook's.

Q Did 3'ou see him?

A No sir.

Q What did you report to Mr. Kirk & Webb?
A I reported that I went out to the house and I

51 looked at the house, and they had dug up the house

and I could not see anything there; and then I went

down to the Washington Laundry and went around there and
I could not find him.

Q That is where Mr. Cook was said to work?

A Yes sir.

Q Did you go out to see other Jurymen?

A I was told to go out, yes sir.

Q Did you report that you had?

A I did, but I did not go.

Q What other men were employed by Mr. Kirk and Mr.

Webb on this same business?

A I could not tell you sir.

Q Did they make any statement as to whether any other

men were emplo^yed on this kind of business?

A They said there were two of us. They didn't name the

names.

Q That was all you did; you didn't do this work?

A I didn't do the work.

Q But you told them that you did do it?

A Yes sir.

Q Where is there office?

A Well it is part the White Building, the Henry Building?

Q Wliat is their telephone number?

A I don't know if I got it sir.

Q Never mind, if you don't know.

A It is on the card you know. I never used the telephone,

so I don't know.
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Q You don't know anj of the other men that were em-

ployed on this kind of work?

52 A No sir, I don't.

Q They stated to you that there was one other?

A One other besides myself.

Q Now what did they state as to the men whose names

they gave you to look up?

A What names they stated?

Q "What did they state as to those Jurors whose names

they had given you to look up and who you were to look up?

A They told me to go and see Mr. Kelly. I said I went

to see Mr. Kelly, but I did not go near him. And I told them

that he was easy. They said they knew he was easy. ' And
they said for me to let him go, because they had another man
named Shannon, that I was to look for him.

Q They told you they had another man named Shannon

for you to look up?

A Yes sir, they told me they had another man named Shan-

non that I was to look for, and I came around a few days

afterwards and I told them and they said for me to look him

up; and I never went there.

Q In what case did they tell you they were employed?

A They told me in the Hillman case.

CROSS EXAMINATION

BY MR. FITZPATRIOK:

Q Now Mr. Tyng, you say you had a contract with Kirk

and Webb, that you were to receive |50?

A 1100.

Q Did they ever pay you any money?
A They did sir, |12.25 for three days and a half work.

Q Then you were not employed under a specific contract?

A I don't understand what you mean by that.

53 Q You were not employed at the rate of .f50 a man
that you would bring to the office?

A If I got one I was going to get |50 for him.

Q What did they pay you |20.55 for?

A 120.55?
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Q $12.50; what did they pay you that for.

A For fjettino- thorn some stuff I know about Hillman.

Q Thoy did j;ive you iufoniiation about Hillman?

A Yes sir, what anybody could find out.

Q Did they state to you anything in regard to the real

estate association?

A They wanted to know if 1 thought they were against

him, I said yes I thought they were against him.

Q Did they tell you that they were employed by him to

look up the real estate association?

A No sir, they did not.

Q They asked you to get information with regard to the

real estate association?

A No sir, they did not. They told me to go and get the

men that,—if I had that list I could tell you,

Q (Mr. Todd) The list of Jurors?

A Yes sir.

MR. TODD: Showing witness paper.

A I don't know if I could, or not—well, he told me to go

and see one person and I told them that he was in company
with a man that run in this Ward, I forget what his name
is, for Senator. And he said, "Don't go near them, because he

was a friend of Wappy's." That is the way they expressed it.

Q What did they tell you when they were paying you this

$12.55 ; what was that money in payment for.

54 A Considered work, what I told them.

Q Work?
A What I told them.

Q But you didn't get any information for them, did you?

A They got information, yes sir.

Q You didn't see any Jurors personally, did you?

A I didn't know one of the Jurors. I didn't know them.

Q You didn't talk to any Juror in regard to this Hillman

case?

A No sir, I did not,

Q They told you that they were getting evidence for Hill-

man?
A Yes. And they were going to meet Mr. Hillman that

day and he stalled me two or three times in regard to getting
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inv moiu'v and they ^a\(' mo for my work three and a half

days work.

(Witness Excused)

55 SAMl'EL yi. WADE, produced as a witness on be-

lialf of the relator, being first duly sworn, testified as

follows

:

DIRECT EXAMINATION

BY MR. TODD

:

Q State your name in full.

A Samuel M. Wade.

Q You are one of the Jurymen in attendance upon this

Court?

A Yes sir.

Q Have you been called up on the telephone in regard to

any pending cases in this Court?

A No sir.

Q Have you been called up on the telephone lately by any

parties that you didn't know?
A No sir, I don't think so.

Q Has any one talked to you about any pending case in

any manner at all yet?

A No sir.

Witness Excused)

56 CHARLES J. BENSON, produced as a witness on

behalf of the relator, being first duly sworn, testified

as follows:

DIRECT EXAMINATION
BY MR. TODD:
Q State your name?
A Charles J. Benson.

Q You are one of the Jurors in this Court?

A Yes sir.

Q Mr. Benson, has any one telephoned you lately in re-

gard to any case pending in this Court?

A No.

Q Has any one spoken to you?

A No.
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Q Any one tried to scrape any acquaintance lately that

you don't know?
A No sir.

CROSS EXAMINATION

BY MR. FITZPATRICK:

Q You are a Juror in the case here in the United States

Court?

A Yes sir.

Q You live in Seattle?

A Yes sir.

(Witness Excused)

57 A. E. PARTRIDGE, produced as a witness on behalf

of the relator, being- first duly sworn, testified as follows

:

DIRECT EXAMINATION
BY MR. TODD:
Q Please state your name?
A A. E. Partridge.

Q Mr. Partridge you are one of the Jurors in this case?

A Yes sir.

Q You were summoned here for the first of January, I

presume?

A Yes sir, I presume.

Q Has any person telephoned you, or cummincated with

you in any manner in regard to any case pending in this Court?
A No sir.

Q Has any one called you up on the telephone, any person

that you did not know, lately, over the telephone?

A No sir.

Q Or tried to scrape an acquaintance with yon in any
manner?

A No sir.

CROSS EXAMINATION

BY MR. FITZPATRICK:

Q You live in the City of Seattle, do you?

A Yes sir.

(Witness Excused)
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58 A. B. THEM PER, producod as a witness on behalf

of the relator, being first duly sworn testified as follows

:

DIRECT EXAMINATION

BY MK. TODD:

Q Your name is A. B. Tremper?

A Yt^ sir.

Q Y'ou are one of the Jurymen in attendance upon this

Court?

A Y^es sir.

Q Has anyone telephoned you or in any manner communi-

cated with you in reference to any matter pending in this

Court?

A Not with me, no.

Q With whom?

A The next door neighbor.

Q That is, seeking to find information?

A Yes sir.

Q That is all, you learned that through the neighbor?

A Yes sir.

Q No one has telephoned you personally, trying to scrape

up an acquaintance with you yet?

A No sir.

CROSS EXAMINATION

BY MR. FITZPATRICK:

Q Y^ou live in Seattle?

A Yes sir.

Q All you know^ of anybody inquiring about you is through

your neighbors you said?

A Y^es sir.

Q You don't know anything of your own direct knowledge?

A No sir.

(Witness Excused)

59 G. A. COURTNEY^ produced as a witness, on behalf

of the relator, being first duly sworn testified as follows

:
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DIRECT EXAMINATION

BY MR. TODD:

Q Just state j^our name.

A (r. A. Courtney.

Q You live in Seattle?

A Yes sir.

Q You are one of the Jurors in attendance upon this Court?

A Yes sir.

Q Has anyone telephoned you, or in any way communi-

cated with you in reference to any matter pending in this

Court?

A They have not.

Q Has anyone lately called you up on the telephone whom
you did not know?
A No sir.

Q Or tried to scrape up an acquaintance with you?

A No sir, they have not.

(Witness Excused)

MR. TODD : I only have one other witness, I think and

he has been sent for to come. He has been telephoned for,

—

one of the Jurors who was excused.

THE COURT : How soon will he be here.

A He was telephoned about five minutes ago and I pre-

sume he will be here in about five minutes.

61 JOHN W. KELLY, produced as a witness on behalf

of the relator, being first duly sworn testified as follows

:

DIRECT EXAMINATION
BY MR. TODD:
Q Please state your name?
A John W. Kelly.

Q Yon live in the City Mr. Kelly?

A Yes sir.

Q You are a member of the panel of Jurors now in at-

tendance upon this Court?

A Yes sir.

Q I want you to tell the Court who has been talking with

you lately upon any pending cases in this Court?
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A There has not h('<'ii anyhod.v talkin*:: with inc about any

cast's in Court.

(} What conversation liad you had with ^Ir. Shannon hitely?

A Mr. Shannon?

Q Yes sir.

A Who is ^Ir. Shannon?

Q ^Ir. Shannt)n is a constable in one of the Justice Courts.

A None that I am aware of.

Q How often did you see him last week?

A Last week?

Q Yes sir.

A Not at all, I don't believe.

Q Are you sure of that?

A The last time I recollect seeing Mr. Shannon was com-

ing in on a car from home. I live out there on the other side

of Lake Union. I believe that is the last time I spoke to Mr.

Shannon until I saw him in Court here yesterday morn-

61 ing.

Q What was your conversation when you came in

on the car?

A It was during that cold snap of weather; I think it

particularly pertained to weather.

Q What, with reference to your services as a Juror?

MR. FITZPATRICK : I object to the question as leading.

THE COURT: Objection over ruled.

MR. FITZPATRICK: Note an exception.

THE COURT: Exception allowed.

A I don't believe I had any conversation; I don't recollect

any.

Q Y^ou would certainly recollect any if you had, would you

not?

A I think so, yes sir.

Q Has anyone telephoned you lately in regard to any mat-

ter in this Court or leading up to this Court?

A Not directly.

Q To who?

A To my employer, Mr. Bothel Chandler.

Q All you know is what you heard from him?

A Y"es sir.
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Q Nobody tolephoned you?

A Not in rofei'cucc to anything pertaining to Court matters.

Q Nobody has tried to scrape an acquaintance with you

lately?

A No sir, not that I know of. I don't believe there has

been.

Q You had no conversation with anybody relative to any

matter in this Court at all?

62 A Nothing only just amongst the jurors, speaking

about this circular letter; that was only yesterday.

CROSS EXAMINATION

BY MR. FITZPATRICK:

A You live in the City of Seattle?

A Yes sir.

Q Whereabouts in the City do you live?

A 1216 North 45th Street.

(Witness excused)

Mr. Todd) : The Court will take judicial notice, I suppose,

of its own records, to-wit: The files and records in the six

cases pending against Clarence Dayton Hillman, being Nos.

4444 to 4449 inclusive, in the United States District Court for

this District and also of the proceeding in the drawing of the

venire of jurors for this term.

(THE COURT:) The court will take judicial notice of

these matters.

(MR. TODD: I rest.

(THE COURT : Mr. Bailiff, call in the entire list of jurors.

All the jurors are required to be in Court and take these seats.

(Jurors called into the Court Room.)

THE COURT : The jurors will come forward and occupy

the seats inside of the railing.

(Jurors doing as requested)

THE COURT : The jurors will arise and be sworn to make
true answers to such questions as will be asked, touching the

matter now in hearing.

(Jurors sworn to answer the questions.)
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EXAMINATION OF JURORS

BY THE COURT:

Gentlemen, tliere is a case set for trial in this Court for next

Tuesday, entitled the United States of America a<»ainst Clar-

ence D. Hillmau. It is allejjed by the representative of

63 the Government that certain parties have been ap-

proaching; you, or some of you with the intention of

influenciuj; your action in the event that you are drawn to

serve as Jurors upon the trial of that case. Now, none of

you will sit upon that case. This charjje, however, as any

man of intellijxence, of course, immediately recogjiizes is a

matter of very great importance. There is no greater duty ever

imposed upon a Court than to see that the twelve men who
sit for a trial of any case of importance, criminal or civil, enter

upon the trial of that case with no other motive than a deter-

mination to do their duty according to the law and the evi-

dence. Now, I desire to ascertain from each of you, whether

any approach of any kind, directly or indirectly has been made
upon you, either with the direct intention of influencing your

action in the trial of this case, or leading up to any such

thing,—any covert or mysterious approaches, or conversation.

We have already received the testimony of Jurors McCoy, Van
Horn, Cook, Wade, Benson, Partridge, Tremper, Courtney and
Kelly. I do not refer now to the circulars that appear to have

been sent out. I refer to conversations, either over the tele-

phone, or personally, or attempts of any kind to open up a

line of communication with reference to the action of the

Jurors in this case.

Now if there is any one of you who has been approached

directly, or indirectly in that manner, or any manner, now is

the time for him to inform the Court, and I ask each and

every one of you who have been approached in any way, or

who have been made the object of any attempted influence of

any kind, each one of you who has been so affected, hold up
his hand.

64 (Jurors McCoy and Van Horn holding up their hands)

THE COURT : Mr. McCoy, who has already testified.

Those who do not raise their hands, of course, are understood
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to answer "No" to these iu(iuiries that I have addressed. I

understand that there is no Juror, except Mr McCoy who has

been approached or who has been undertaken to be influenced

in any way.

Notliing further with the Jurors.

MR. TODD : I would like to know if anybody has tried to

scrape an acquaintance with them while they have been in

town or while they have been out home?

THE COURT : You may ask.

Q (Mr. Todd) I would like to ask if any of the Jurors

have had anybody approach them lately, apparently trying to

get acquainted with them, or in any way tried to get ac-

quainted with them, by telephone, or otherwise?

(No response)

MR. TODD: The Government rest.

THE COURT: Do you desire further time for the pre-

senting of your case?

MR. FITZPATRICK: If your Honor please, I would like

to have at least a day, as I stated yesterday morning. These

defendants were cited here at 9 o'clock, and I was not re-

tained in the case until about a quarter of 10, and I remained

here all day yesterday, expecting the case to be called, and
haven't had an opportunity to look into the law. In view

of these facts I would like at least a day and a half or two

days before presenting the defendant's side of this case.

THE COURT : The pending matter will be continued until

Saturday morning at 10 o'clock, and in the meantime

65 the defendants will be required to give bail in the sum
of ^2,000 each.

MR. TODD: If the Court please I take it,—were the de-

fendants released last night? I take it that they were re-

leased on a cashier's check last night, and I took that in the

amount of one thousand dollars.

THE COURT: It may be cash bail; but the amount will

be two thousand dollars each, either cash or bond.
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66 THE DEFENSE.

67 PKOCEEDINGS OF JANUARY 28, 1911.

MK. FITZPATKICK: If Your Honor please, in the

case of the United States vs. E. D. Kirk and M. J. Webb, I

desire at this time to interpose a motion for a nonsuit, basing

said motion on the j>round tliat the Government has absolutely

failed to establish the allegations in its petition, by sufficient

evidence to make out a case.

(Discussion and citation of authorities by Mr, Fitzpatrick).

THE COURT. I do not think, :\rr. Fitzpatrick, that I would

be justified in granting this motion on the evidence now in

the case. The motion is denied.

EDWARD D. KIRK, one of the DEFENDANTS, having

been first duly sworn, testified as follows

:

Q (Mr. Fitzpatrick) What is your name?

A Edward D. Kirk.

Q You are a resident of Seattle, Washington?

A Y^es sir.

Q How long have you been a resident of Seattle, Wash-

ington?

A I came to Seattle I think on the 12th day of October, 1909.

Q Where did you reside prior to coming to Seattle, Wash-
ington?

A Kansas City, Missouri.

Q What is your business, Mr. Kirk?

A Well, I am in two different lines of business; I am in

the lumber business, own a saw mill, and I have the

68 detective office.

Q What was your business in Kansas City prior to

coming to Seattle?

A I was claim agent for the Metropolitan Street Railroad

for several years, and I also ran a private detective agency

there.

Q Now, Mr. Kirk, I ask you to state whether or not you

are now or ever have been in the employ of Mr. C. D. Hillman

of this citv?
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A Yes sir, I was.

Q For what were you employed by Mr. C. D. Hillman?

A I was employed to connect, if possible, Tlie Star, of

Seattle, and the Real Estate Association, for the prosecution

of this case that is pending- in the Federal Court.

Q And you were emplo3'ed to gather information as to

whether or not the Real Estate Association was in any way
connected with The Star and this prosecution?

A Yes sir; that is what I was employed for.

Q Now, I will ask you, Mr. Kirk, when was the first time

you met Mr. Hillman?

A I met Mr. Hillman about three or four months ago, the

first time I ever met him. I was trying to buy a tug boat,

had been in the market for one, and I heard that he had one,

and one of his representatives came to see me about it. I

called up their office about this tug boat, and his agent put

a price on it of two or three thousand dollars, and I went

down to look at it. I made two different engagements to go

to see it, and I was busy and I could not get away, and so

one day Mr. Hillman came over to the building in an

69 auto, W'ith his agent, and we got in the auto and went

down to the Duwamish River and looked at the tug.

Q Is that when Mr. Hillman learned that you were in the

detective business?

A I am sure I don't know. I never mentioned the de-

tective business to him, we simply talked business over the

tug. I made him an offer for the tug and it was refused and
that is all there was to it. I never saw Mr. Hillman then

again until sometime about the middle of January, and he

came to my office one day, and I was busy at the time, and
the stenographer came to my door and said there was some
one waiting for me, and I opened the door and saw it was
Mr. Hillman and I told him to take a seat and I would be at

leisure in a few moments, and when I got through I called

Mr. Hillman into the office, and he sat down and told me
what he suspected in regard to the Real Estate Association

and The Star and he wanted me to take the matter up and
hurry it along, because his case was pending and if there was
anything to do further than what he alreadv knew he would
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like for me to «»iv(> him the iuformatioii iiiid liurry it along,

which 1 (lone.

Q Now, ^Ir. Kirk, you li«'ard tho testimony of a certain

juror named Van Horn. When is the first time you saw this

man Mr. VanHorn?

A The first time I ever saw Mr. VanHorn was in a saloon

doAvn in the south end some place. I never was in the place

in my life before, nor never was in it since; I don't know the

people who run it.

Q Did you have any conversations with this Mr. VanHorn
prior to your meeting him in this saloon?

70 A I want to say that I had been troubled for ten

days or more before I ever met this man VanHorn,

calling up my office; the first time I ever heard of him, he

called up the office and said his name was VanHorn and he

wanted to see me. Well, I had met a man by the name of

^"anHorn shortly after I came to Seattle, who was the ad-

vertising agent for the Pantages curtain dowTi here. He came

to my office to see me in regard to some advertising. I never

saw him before and I have never seen him since. He came

to me and told me who he was and said that he was a solicitor

for advertising in regard to this curtain business, and I told

him I had run advertising on curtain for several years back

at ni}' home and never received any result from it and I didn't

care to advertise along that line. He told me he understood

I was from Kansas City, and I told him yes, I was from

Kansas City and I hadn't been here but a short time, the

papers here gave me a little writeup when I first came; and I

asked him if he had any relatives back in Kansas City, and
he said yes, he had an uncle he thought back there w^ho w^as

a congressnmn there on—I think he served tw^o or three dif-

ferent terms, a man that I know^ very well, and he said he

was related to those VanHorns, and I told him that I was not

very close to the old colonel but I had been shooting a great

many times with his nephew.

Q Xow, ]Mr. Kirk, before you go any further, this was the

VanHorn that came up trying to get an advertisement in a

theatre, was it?
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A Yes sir—that is the reason I thought this was the same

Vanllorn that was talking to me over the 'phone and

71 was probably trying to get some more advertising mat-

ter or something of the kind; and I had received num-

erous calls from him, he wanted to see me. The first time he

called me up I asked him why he didn't come to the office

—

no, he wanted to see me and I told him I was busy, the first

time, and the second time he called me up and I said to him,

"Why dodu't you come to the office if you want to see me?"

"Well," he says, "it is a matter that I don't care to appear at

your office." And I said, "Well, what does it pertain to?"

Well, he would not say. W>11, I didn't make any engagement

with him, I never did make any engagement with him. Every

day I would get a telephone call pertaining to that. I never

answered the 'phone myself until I was called to the 'phone,

I never would know who was on the 'phone, and I don't know
yet as it was him, all I know is what he said. And the last

telephone call I got from him, if I remember aright, was on

—

well, I think it was Friday morning or Friday afternoon—

I

think it was Friday afternoon ; I am not so siu'e about it and
I don't want to be positive about it; but Mr. Webb answered

the 'phone—I was busy in the office at the time—and I was
called to the 'phone and Mr. Webb answered the 'phone, and
I said to find out who it was, I was busy, and he came back

and he said "That VanHorn again." I said "You tell Mr.

VanHorn that I am busy and I don't want to talk to him,"

and he said "Well, he wants to see you," and I said, "Well, I

will tell you what you do, you go down and see him and see

what he wants," And he said, "No," he says, "if you know
him go see him, I don't want to go," and I said, "Well,

72 we will go down together." So he wanted to see us

at six o'clock. We left the office—which is my custom
to leave the office—about 5 :30 in the afternoon. I can't recall

whether Mr. Webb was ready to go at this time or not, I think

he was, but at any rate he waited until I got through—I had
a few minutes work to do—and I locked up my desk and put
on my coat and walked down to this place, I didn't know where
it was—he told Mr. Webb where it was and we walked down
there, and there we met this man VanHorn for the first time.
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I had never seen him. And I said to him, "You are not the

Vanllorn I thouiilit it as, I thought it was the Vanllorn who

was advcrtisinjjf solicitor." He says, "Yes, I know of that

Vanllorn, he has got my same name, I have opened his mail

and he has opened mine.'' And I says, "Well, what is it you

want to see us about, Mr. VanHorn?'' And he said, "I want

to see one or the other of you, I don't want to talk to both of

you." I said, "Very well, which one do you want to see?"

And he said, "Well, you will do." So we walked back, and

there are seats on the side of the saloon door and he walked

to the rear seat and he said "I want to talk to one of you

alone." "Very well." We went back and I told Mr. Webb

—

well, I guess ^Ir. Webb was standing there, and if I remember

aright he heard it—I don't know Avhether he did or not, I

never asked him—he said—I took the inside of the seat, and

Mr. Webb had ordered a drink at the bar, and this man took

a drink. There was a drink brought back to me; whether I

drank it or not I don't know, I probably did; but at any rate

we sat there and talked. He said to me—the first thing

73 he said to me when we sat down at this seat, he said,

"Now, Mr. Kirk, I have read law and I have practiced law,

but I am not practicing now, but I know exactly how to qualify

or to disqualify. I am going out on the road next week—

I

want to go—and unless there is something in it that is worth

my while I don't care to sit on this jury." I said, "What jury

are you talking about?" He said, "Why, on the Hillman jury."

I said, "Are you a juror on the Hillman jury?" He said, "Yes,

certainly I am.'' I said, "Good night, I don't want to talk

to you, if you are on the Hillman Jury." Xow, that is the sub-

stance of the conversation that I had with this man VanHorn,
and the facts are he is bothering me for ten days, calling me
up over the 'phone, over the 'phone. Van Horn didn't want
to talk to anybody but me. I never saw him in my life, nor

I never talked to him in my life, but I suppose I have talked

to him over the 'phone—I am not swearing to that, because I

don't know—but that was the name he gave me over the

'phone.

Q Did you leave the saloon immediately after you had
learned he was a juror and looking for money?
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A Yes sir, 1 didu't talk to him a iMiiiutc. lie said to me

—

he took a paper—a newspaper out of liis pocket and he wrote

down on the paper—he first wrote 100, he says, ''I want a

hundred doHars rash now and I want 1150 when the case is

over." "Well," I says, "if you are a juror I don't want to

talk to yon, I have nothinj? to do with this Hillman jury, I

will tell you that." And I left him and I spoke to Mr. A\'ebb

about it not a minute after I left him.

74 What did you tell Mr. Webb at that time?

A I don't remember the exact expression I used, but

I said—the substance of it was this fellow wanted a hundred
^"He wants |250. He is a juror on the Hillman case."

Q And you left the saloon then and

—

A (Interrupting) Yes sir, we went up to the corner

—

Q (Interrupting) Was there anybody else around the sa-

loon there at that time?

A AA'liy, the saloon was full, there was lots of people there,

quite a number; it was about six o'clock and the people were
leaving their offices.

Q Y^ou men went back, at Mr. VanHorn's request, to the

rear end of the saloon?

A Y^'es sir. He was the one that led the way and went
back there. I never was in there in my life.

Q State whether or not you had knowledge that Mr. Van
Horn was a juror in the Hillman case?

A I never knew a thing about it ; the first I knew was when
he told me.

Q State whether or not you ever talked with any juror in

regard to the Hillman case?

A I have never in my life.

Q State whether or not you ever instructed any of your

employes to talk with any juror in the Hillman case?

A I most emphatically did not, no sir. I didn't know who
the jury was, or I don't knoAV yet. I would not recognize a
name on the jury, except these two men who got up here and
testified.

Q Now, you stated that you were employed by ^Mr. Hill
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man to jrathcr evidence in rc.unnl to whotlier or not the

75 Real Estate Association was in anj way back of this

prosecntion. I will ask jou if you are acquainted

with or know Mr. Tyug who testified here for the Government?

A I know him in this way: The tirst time I ever saw Mr.

Tyng is when he called at my office and he asked for me. He
came into the office and sat down and he took a card out of

his pocket and he says, "I know Mr. Webb, but I never have

met you, and Mr. Webb requested me to call at the office."

"Well," I said, "Mr. Tyng, what can I do for you?" He said,

"I have done a little business for Mr. Webb in a matter or

two"—and I knew that he had—I didn't know that he was the

man, I never had met him—and he said that Mr, Webb wanted

him to help him on a matter that we had for investigation.

Before he had a chance to tell me what it was, Mr. Webb came
in tlie office, opened the door and came in, and Mr. Webb
said, "Hello Tyng," he said—then he turned to me and he said,

"Mr. Kirk, this is the man that I spoke to you about." He
said, "Now, this man done some work for me before," naming
the matter, "and I thought it would be advisable to put him

on this case." Well, I said, "Mr. T3'ng, what can you do, how
are you connected up, or what kind of shape are you in to

get us some information?" "Well," he said, "I don't know
what the case is yet." "Well," I said, "this is a case where

we are representing Mr. Hillman in the criminal case that is

pending against him in the Federal Court." "Well," Mr. Tyng
says, "I gave Mr. Webb some information some little time

ago in the matter and I am in a position to get him some in-

formation." "Well," I said, "tell me what position you

76 are in." He says, "My wife is employed on The Star, in

their offices, and I am in a position to get you that

information if The Star is connected with it, and I have some
friends and I have some inside information of certain work
that is being done in Mr. Hillman's offices in The Times Build-

ing, and I can get that matter straightened out and I think

I can get you a pretty good line on it." Now, I had ne\er

said anything to this man Tyng regarding his wages at all- •

those matters are left to Mr. Webb as a rule

—

Q (Interrupting) Now, just a minute, Mr. Kirk: State
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whotliei" or not Mr. Tyiij^' inforiiii'd you tliuL lie th()Uj;lit he

could show that a certain man in Hillman's office was giving

information out of Hillman's office?

A Well, I was coming to that, I will tell that a little later

on, if you permit me to do that; I was leading up to that.

Q Very well,

A What I would like to tell is the conversation that I had

with Mr. Tyng there before he was finally assigned on this

case. Mr. T^ng told me that he also had been connected with

the Board of Health or something here in Seattle and that

he knew a great many people and was well acquainted with

the real estate people, which there was a great many here.

I said to him, "Now, Mr. Tyng, what you tell me in regard

to The Star is all right; what you have told me about Mr.

Hillman's office is all right, as far as it goes, but this is a

matter that comes up in the course of a couple of weeks and

our time is limited in getting this information, and if

77 you will make a special effort to get me this I would
be perfectly willing to pay you a hundred dollars extra

if you will get it and get it so that we can cover the lineup."

He said, "I will go right to work at it right away, Mr. Kirk."

I says, "Very well, Mr. Tyng." That was the information

that I gave to Mr. Tyng and no other. He went to work

—

this was Tuesday afternoon—he went to work on Wednesday
morning, under the instructions from me and nobody else.

He testified that he got them from ^Mr. Webb, but I was the

man that gave him the instructions and nobod}^ else, which

I always do in all cases, if it is of any importance. On the

following day Mr. Tyng came to my office in the morning, 1

think it was about ten or eleven o'clock, and he reported to

me that he had located the man who was connected with Mr.

Todd, whom :Mr. Todd had in Mr. Hillman's office, and gave

me the man's name.

Q Can you

—

A (Interrupting) And some other information.

Q Do you remember the man's name that he told you?

A I don't remember the man's name, but I have it here

(witness refers to paper), and both Mr. Webb and I made
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notes of this as he '•avc it. It was a verbal report and we

siniplv took notes of it, that was all,

Q Were those notes taken down at the time ^Ir. Tyng

—

A (Interrnptinji) At the time that he made his first re-

]K»rt. It was on,— if I rcmeiidxT aright it was Thnrsday. He
went to work on ^^'ednesda^,•. 1 hired him on Tuesday, he

went to woik on Wednesday, and on Thursday he came to

the office and gjave us these verbal reports.

Q Now, you may read those reports taken down at that

time.

78 A These are just notes, they are not complete. I

never did draw them up and I never talked to him

afterwards about it, but I can explain the reason why later

—why I didn't.

The first note he gave was "Hargus is to appear here at

the trial. Mr. Todd has sent some one for him."

Another note I have here—I don't remember now just the

little details of it—"Mr. Todd is taking care of Griffith." I

don't know who Griffith is. I don't know who this man Hargus

is, I never heard of him in my life and I never heard of Grif-

fith, but I suppose maybe Mr. Hillman would understand some-

thing about it.

I have one dated here the 19th : "Man named Palmer is

getting information for Mr. Todd. He plays cards in the

back room with the salesman who is connected with Hillman.

Everything he can find out"—well "find out to Mr. Todd"

I have. "Said he would hang Hillman if he could. Report

that a man by the name of Hargus is in the East and Todd

is trying to locate him. Todd is trying to find where he is

through Palmer."

Q (The Court) In whose handwriting are these notes?

A This is the note that I took down when he made his

verbal report. These are not complete, I just took it as he

was telling it, I made these little notations. "Hargus is to

testify against Mr. Hillman. Rice is no good, he has gone back

on Hillman. Pete is Hillman's friend." I don't know who
Pete is; I don't know who Mr. Rice is; I never heard of them
in my life; I would not know fhem now.

All this is just the verbal report.
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79 "A man by tlic iianie of Sidney, who is ouiployod by

the Appleton Company, is working for .Mr. Tochl and

getting all the information for him."

Now, that is the first report and only report that this man
ever made to me, and it was made in the presence of Mr. Webb,

and ^Ir. Webb has his notations there just about tlie same as

I have.

MR. TODD. Let me see Mr. Webb's notations, please, will

you.

A (Witness produces.)

MR. TODD. Thank you very much.

MR. FITZPATRICK. I desire to introduce that.

MR. TODD. I would like to introduce Mr. Webb's along

with them too, please. That is Mr. Webb's handwriting,

isn't it?

A I suppose it is.

Q (Mr. Todd) You know it is.

MR. FITZPATRICK. Well, wait a minute.

A I find it in the papers. Mr. Webb can answer as to

that.

Q (Mr. Fitzpatrick) Is that your handwriting?

A No sir.

Q And you don't know whose handwriting that is?

A No sir.

Q This here is your handwriting?

A This is mine here.

MR. FITZPATRICK. I desire to introduce that as evi-

dence.

MR. TODD. Put them all in.

MR. FITZPATRICK. (Continuing) As defendants' ex-

hibit "F'.

Paper referred to was received in evidence and marked de-

fendants' exhibit "1".

80 This was Thursday now, this report was made. After

Mr. Tyug had left the office I said to Mr. Webb—I said,

"Mr. Webb, I don't know who this—I don't place very much
confidence in this man Tyng." Well, why?" "Well, now, he is

getting this information oyoy here, as he says, from ^Ir. Hill-

man's office. I don't know whether it is true or not, I dont'
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{-.WO wlictlier it is true or not; wliat wo want him to got is

information from Tlio Star and tliis Keal Estato Association,

ami I am not favorably improssotl with this man and I think

wo had hotter lot him go-" "Well," Mr. Webb said, "I have

known him horo a loni>: while and ho has some .^ood friends

hero and I believe that he is all right." Bnt the next morn-

ing—Saturday, when he came down to the office I discharged

Mr. Tyng and paid him off. I asked him, I said "Mr. Tyng,

how mnch time have you got in?" Eo said, "I have got in

five days." ^'Well,'' I said, "how have you got in five days?"

"Well," he said, "I got in Tuesday, Wednesday, Thursday,

Friday and Saturday." I said, "No, you haven't," I said,

"You came up here on Tuesday and this is Saturday"—this

was Saturday morning. "Well," he said, "I ha^^e been on it

five days," he says, "I am entitled to the day I came up here

to see you, and" he said, "I am entitled to today." I said,

"No, you aren't entitled to it," but I said "now^, Tuesday I will

not pay you for at all, because you came up here yourself on

Tuesday afternoon, but I am willing to give you a half a day,

I will allow you a half a day until noon today, pay you for

the half daj up until noon." He says, "No, I am en-

81 titled to five days." I said, "No, you aren't." I started

to pay him off at the regular pay, |4.00 a day. Mr.

Webb said, "No, he is to only get |3.50 a day." I was going

to give him |14.00. Mr. Webb says, "No, it is |12.25." So

I gave him |12.25 and discharged him. He left the office not

feeling very kindly toward me—I don't know—I just judged

from his actions, he didn't say anything; he said he was en-

titled to five days all right, and that was the mood that he

was in when he left the office. I never saw^ Mr. Tyng after-

wards and he has never had anything to do Avith this case, as

far as I know, since then.

MR. FITZPATRICK. If Your Honor please, I would like

to show, by certain letters that Mr. Kirk has in his possession,

from places where he was employed in the East before coming

here—recommends coming from men who had known him prac-

tically all his life—he has only been in this city a year or so

—

MR. TODD. The letters are not competent. He can state

where he has been, as far as that is concerned.
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THE WITNESS. Well, I am a striin^er here and I don't

know

—

MR. FITZPATRICK. (Interrupting) I would ask the

court's permission, if you would like, to read these letters.

They are not evidence cominj; from Mr. Kirk, but

—

THE COURT. You may do so.

MR. FITZPATRICK. Yes.

THE WITNESS. I don't like to use this kind of letters

in this kind of a case. (Producing letters) Those are just

from attorneys; you can have those, if you want them.

The letters above referred to were received in evidence and

read to the court, same being marked defendants' exhibits "2'',

"3", "4" and "5", respectively.

82 Q (Mr. Fitzpatrick) Now, these were all written

to you at the time you removed from Kansas City to

Seattle?

A Yes.

CROSS EXAMINATION.

Q (Mr. Todd) Whose handwriting is this paper in (hand-

ing paper to witness) ?

A Well, it looks like Mr. Webb's, to me.

Q How long have you been with Mr. Webb?
A 'Sir. Webb has been in my office—Mr. Todd, I can't say

exactly. I have a contract with the Government cutting tim-

ber down on the Reservation and that is the date that he

came in with me, the time that I signed the contract with

the Government.

Q You mean to saj you can't teli whether that is Mr.

Webb's handwriting or not?

A I don't say it is. I say it looks like it, and I suppose

it is.

Q You have been together for months and see his writing

every day?

A No.

Q But can't you testify whether that is his handwriting

or not?

A Yes.

Q That is his writing, isn't it?
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A Vcs.

MK. TODD. I iiilrodncc tliis in ovitlciice, if the court please.

MK. FITZI'ATIilCK. Let me see it.

83 MK. TODD. You produced it. You can't question it.

THE WITNESS. AVliat I wanted to convey, Mr.

Todd, that I didn't see the writinj;

—

MK. TODD. (Interruptinji) Never mind what you wanted

to convey.

MR. FITZPATKICK. Well, it is not Mr. Kirk's handwrit-

ing. I object to this ftoing in as evidence.

THE WITNESS. It is not my handwriting, if that is what

he asks me.

MR. TODD. I offer it as relator's exhibit ''C".

Q {'Sir. Todd) What were your instructions with regard

to the jury, from Mr. Hillman?

A I had no such instructions,

Q What were Mr. W' ebb's instructions?

A Mr. Webb was at the office at the time Mr. Hillman

came in. He can testify to that himself.

Q Wliat were his instructions?

A The instructions was to me, not to Mr. W^ebb. Mr.

W^ebb was present

—

Q (Interrupting) W^hat were the instructions in regard

to the jury, to Mr. Webb?
A There were no instruction in regard to the jury.

Q Where did you get that jury list?

A We were never given the jury list. Never have had it

or never have seen it.

Q Y^ou never had the names of any of the jurors

84 in your office?

A No.

Q Where did Mr. Tyng get the list of jurors then?

A I could not tell you.

Q You are very positive he didn't get it from you?

A Yes.

Q You mean to say he did not?

A I mean to say he did not get any jury list through our

office, that is exactly what I mean.

Q Where did Mr. Webb get his jury list?
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A He never got any jury list.

Q He never got any jury list, he never had the names of

any jurors at all.

THE COURT. Just a moment, Mr. Todd. Proceed a little

more slowly and give the witness an opportunity to answer.

A Mr. Todd, I never saw the jury list.

Q (Mr. Todd) Mr. Webb had it, didn't he?

A And if Mr. Webb had it I don't know it.

Q Where did Mr. VanHorn get your card?

A Mr. VanUorn get our card?

Q Yes.

A I am sure I don't know. He got our names some place,

and probably got our card in the same place he got our names.

Q You remember Mr. VanHorn called you up last Monday
afternoon, don't you?

A No, I don't know as I do.

Q Didn't he call you up and ask you what was doing and you

told him the man hadn't come back from Olympia?
A The last time Mr. VanHorn talked to me was on

85 Saturday morning. Mr. VanHorn called me up the

next morning after our meeting down there in that sa-

loon; that was the last conversation that I had with Mr. Van
Horn.

Q You talked with him Monday afternoon?

A I didn't talk with Mr. VanHorn Monday afternoon.

Q What is your number. Main 3288?

A Yes sir, that is our number.

Q Did not Mr. VanHorn call up 3288 and you answer the

'phone yourself?

A No sir, that is not so.

Q Didn't he say to you "Isn't this Mr. Kirk?"
A Well, he didn't disclose his name, if he did. I don't

know.

Q And he said "This is Van Horn"?
A No, he didn't say that.

Q And you said—he said "What's doing?" And you said

"The man hasn't come back from Olympia."

A Mr. VanHorn called me up Saturday.

Q I am asking about Monday.
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A AN'ell, I siiy iio, he didn't.

Q He <li(lirt?

A No.

Q Y(»ii didn't talk to him Monday- at all?

A If he did I don't know it. He didn't talk about that

matter. The last conversation I had with Mr. Van Horn was

on Saturday, the niornini? after onr nieetinc: at this saloon

down here.

Q Nobody called you up Monday afternoon?

A Oh, I am called twenty times a day, Mr. Todd.

Q And stated their name was VanHorn?
86 A No.

Q And you are sure of that?

A I am sure of it.

Q You were in the office Monday afternoon?

A Yes, I was in the office Monday afternoon.

Q Y'ou were in the office all Monday afternoon?

A I got into the office about fifteen minutes of one o'clock.

Q And you were there all afternoon?

xV No, I was not there all afternoon, I was in and out.

Q Well, when did you first go out?

A I could not tell you. I remember the time I got in, be-

cause I am aware I was away until a quarter of one.

Q Where were you at half past two?

A Well, it is pretty hard for me to say, Mr. Todd. I might

have been in the office, I don't deny being there, because I

might have been there, but I could not say to you

—

Q (Interrupting) Were you in the office from a quarter of

one to two?

A Well, I don't want to say. I don't say I was not or I

don't say that I was. It is pretty hard to say. But I want

to say to you this, Mr. Todd, that I never talked to Mr. Van
Horn, knowingly, on Monday. I will say to you, positively,

that I talked to him on Saturday morning and I told Mr. Van
Horn that I did not care to discuss that matter with him,

and politely requested him not to call up my office any more.

Q Who else did you employ to get evidence besides Mr.

Tvns:?
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A Well, I had a man by the name of—I just can't

87 recall his name here, he is—he is a man that was con-

nected with the G. N, here—well, he is one of their old

special agents, I had him on the matter.

Q You don't know the names of the men you emplojed?

A I don't

—

Q (Mr. Fitzpatrick, interrupting) Do you see him in

court here?

A Yes, he is in court here.

Q (Mr. Fitzpatrick) You can't jury recall his name?

A No. I have employed a good many men and I can't

recall their names unless I have

—

Q (Mr. Todd) What was your last address in Kansas

City?

A My last address w^as 325-26-27-28 and 29 New York Life

Building.

Q Give me your residence address?

A My residence address—I had a suburban home.

Q What was it?

A Seventy-fifth and Main Street.

Q Seventy-fifth and Main Street?

A Y''es sir.

Q How long did you live there?

A I lived in Kansas City since '66, up until the day I left

there to come to Seattle; that has always been my home.

Q You mean to sav Mr. Hillman never said anvthina- to

you about a jury, then?

A I mean to say that Mr. Hillman or nobody else can talk

to me about a jury, Mr. Todd. I want you

—

Q (Interrupting) Why did you talk to Mr. VanHorn
then?

A I never talked to ^Er. VanHorn. If you want the man
in this case that was after the money, you grab Mr.

88 Van Horn, Mr. Todd.

Q Why did he report the matter to me then?

A Because he thought I was going to report it; I think

that was the conclusion that he came to.

Q Yes.

A Yes sir, I do, and I believe you think so.
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Q Now, Mr. Kirk, haven't you got the reputation in Kansas

City of beini; one of the best jury fixers in the inichUe west?

A Mr. Tockl, I want to say to you tliis, that I never had

a reputation for anything but what was good.

Q Why did Mr. Hillman go to you then?

A 1 can't tell yoii, I can't tell you.

THE COUKT. This last exhibit will be admitted.

(Paper was marked exhibit "C".)

M. J. WEBB, one of the DEFENDANTS, having been first

duly sworn, testified as follows:

Q (Mr. Fitzpatrick) State your name?

A M. J. Webb.

Q You are connected with the Kirk Detective Agency?

A Yes sir.

Q You are acquainted with C. D. Hillman?

A Yes sir.

Q Now, Mr. Webb, state whether or not your office was

employed by Mr. C. D. Hillman to perform any services?

A Yes sir.

Q What was the nature of that employment.

89 A It was as Mr. Kirk stated.

Q Well, tell the court.

A That he employed us to look up The Star and the Real

Estate Association, to see if they were back of his prosecution

in this case that is pending.

Q Were you present at the time that Mr. Hillman employed

your firm?

A Yes sir.

Q Now, I will ask you, Mr. Webb, to state whether or not

you went down to the Hyde Saloon with Mr. Kirk last Friday

night?

A I did.

Q How did it happen that you two went down to the Hyde
Saloon, please tell the court.

A W>11, this man YanHorn called our office up and I an-

swered the telephone, as near as I can recollect, and he asked

for Mr. Kirk. I immediately called to Mr. Kirk. I believe

he was busy at the time in the other room. And I says, "This
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man VanlTorn is after you again," and he said, "You tell him

I don't want to talk to liini." "Well," I said, "you had better

talk to him yourself." So he did.

Q Did you go down then that evening to the Hyde Saloon

with Mr. Kirk?

A Yes sir.

Q And did you meet INlr. VanHorn there?

A Yes sir.

Q What did Mr. VanHorn say and do in your presence?

A Well, we were there and he walked up and he says,

"You Mr. Kirk?" "Yes, I am Mr. Kirk." "Are you

90 Mr. Webb?" I said, "Yes." "But you are not the

VanHorn," Mr. Kirk says, "that I had in mind, that had

spoken to me some time ago in regard to some soliciting ads

for some curtain, show," and he says, "Well," he says, "I re-

member that VanHorn very well," he says, "he used to open

my mail and I used to open his, and it was a mistake." Very

well. Mr. Kirk says, "What do you want to see us for?" And
he sa^'s, "Well, but I don't want to talk to both of you gen-

tlemen together." "Well, who do you want to talk to, Mr.

Webb or me?'' He says, "I will talk to you all right." So

Kirk turned around to me and he says to me, "Well, Mr.

W>bb he don't care to speak to both of us together." I says

"Very well." So they went back in where they sat down along-

side of the bar or a little waj^s away from it, and I says, "W^ill

you boys have a drink?" Mr. Kirk probably is not accustomed

to the way of doing business around Seattle as well as I am;
I know when they go in and sit down they have a drink. I

don't know what they had. I think they talked there ten or

fifteen minutes or something, I didn't keep no track—account

of it—and Mr. Kirk walked out to me and he says "Webb, do

you know who that man is?" I says "I don't know nothing

about him." He says "He is a juror on the Hillman case."

"Well," I said "is he? What did you say to him?'' He says,

"I cut him that quick," he says, "I don't have nothing to do
with him." I says, "That's all right, let's go home." So we
walked out and went home. I took a car.

Q You are acquainted with Mr. Tyng, are you not?
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A Yes sir.

91 Q How lou<^ have yon known Mv. Tyng?

A I have known Mr. Tyng for a couple of years, I

should judge, or nior(\

Q Did you ever have any conversation Avith him down in

front of the New York Block or at any time?

A Yes sir, yes sir.

Q What did you say to him?

A I said to liim, "Mr. Tyng, are you working?" He says,

"No." I says, "You come up to the office, we have got a matter

we want to talk to you about, and" I says, "I want you to

meet my partner up there." He says, "What time will I be

up?" I saj'S, "You can come up"—I don't know Avhether I

mentioned the hour or not ; anyhow, he was there a little aheaa

of me and he was talking to Mr. Kirk when I came in. but I

understand that he was not there but a short time, and we
went over the facts with him just as Mr. Kirk explained it

here on the stand, and assigned him to the case, and when
we found out he was not getting the information that we re-

quested him to get, Mr. Kirk discharged him.

Q Did Mr. Tyng ever tell you, prior to that meeting, that

his wife was employed on The Star?

A He said his wife was employed on The Star. I don't

know anything in what capacity at all, I never asked him.

Q Did he tell you that he thought he was in a position to

get some information?

A Yes sir.

Q By reason of her being on The Star?

A Yes sir.

Q How long did Mr. Tyng remain in your employ?
92 A Three days and a half, or only three days, but we

allowed him for three days and a half because he

growled and kicked about it.

Q Did he gather any information during those three or

four days?

A Not of any importance, only what he volunteered in re-

gard to somebody carrying news to Mr. Todd.

Q Did he appear as though he was trying to gather any
information?
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A Well, I don't know. One day—we didn't see him at

all one daj'; I don't know what he was tr3Mng to do, I am sure.

Q Did you ever give Mr. Tyng a list of names?

A No sir.

Q During the four dajs he was in your employ?

A No sir.

Q Did you ever tell Mr. Tyng to go out and every juror

he brought to your office you would give him a hundred dollars?

A No sir.

Q Was there any dispute or dissatisfaction when you paid

off Mr. Tyng after the four days employment?

A Yes, there was. He was—he said he was entitled to five

days, and I saj^s "I have got your time." Mr. Kirk says, "Have

you got his time?" I says, "Yes," and I pulled out my little

book and I told him what he had worked and that is what he

would get paid and get paid for no more.

Q How long have you lived in Seattle, Mr. Webb?
A About six years, or seven.

93 Q (Mr. Todd) How long were you on the Se-

attle Police Force?

A Was on the Seattle Police Force, I should judge a year

or more.

Q Why did you leave?

A Why did I leave?

Q Yes.

A I was discharged.

Q What were the charges?

A The charges was not sustained, but I don't just re-

member what they were.

Q What were the charges made against you which the Civil

Service Board sustained?

A The Civil Service Board didn't sustain any charge nor

there is nothing against my record.

Q You were accused of being drunk on beats and associating

with lewd women, weren't you?

A I was, certainly, I was.

Q And that is what you were discharged for?

A Yes sir.

Q You took no appeal to the Civil Service Board?
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A I took an appeal to Mr. Gill, and Mr. Wappenstein

—

Q You took no appeal to the Civil Service Board?

A Mr. (fill advised me to do it, but I didn't do it, for the

simple reason I didn't want to work for Wappenstein,

Q You were satisfied to allow those charges to go unap-

j)ealed from?

A Sir?

Q Y''ou were satisfied to allow those charges to go unap-

pealed from?

A To have a right to appeal to the Civil Service—the

Civil Service list stands—j^ou have to be in the employ a cer-

tain length of time before you can have any recourse to the

Civil Service. If you will look it up, you will find that out.

Q How long ago was that you were fired from the Police

Department?

A I will show you how long it was. Just wait a minute.

Those things can't all come back in a minute, you know. l"ou

are not trying me on that case, that case is settled.

THE COURT. Answer the question, Mr. Webb.
A All right. (Witness refers to paper).

Q (Mr. Todd) Just give the date, that is all I asked

you for.

A I think—I have got it marked here, Mr. Todd, that it

was June 24th; I don't know, I just took the clipping out of

the paper.

Q June 24th last year?

A Yes.

MR. FITZPATRICK. It is just a clipping.

Q (Mr. Todd) Since that time you have been with Mr.

Kirk?

A Pretty much all since that time. I don't know just

exactly when I did go with Mr. Kirk. I think we could look

it up, though, and find out.

Q Where did you get the names of the jurors that you
handed to Mr. Tyng?

A I didn't have the names of the jurors.

95 Q l^ou didn't know the names of any of the jurors,

did you?

A No sir.
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Q Did you tell Mr. Shannon the names of any jurors?

A No sir.

Q Did you talk with Mr. Shannon last week at all?

A I did talk to Mr. Shannon.

Q What did you talk to him about?

A I showed him a list of names that I had.

Q What was that list of names?

A Of people that I thought was connected with the Real

Estate Association; asked Mr. Shannon if he knew any of

them, and he said—he looked over them—he said "No, I don't

know any of them." I said "All right."

Q There was Mr. Kelley's name there?

A I don't know Mr. Kelley.

Q Was Mr. Kelley's name on it?

A I don't know. I suppose it was.

Q Have you got that list?

A I have not, because we would get them new every day.

Q What did you do with the list?

A I don't know.

Q How often did you make report to Mr. Hillman?
A How often?

Q Yes?

A I don't remember just how often. I don't know^ whether
he called every day or every other day.

Q You know a detective agency makes reports every day,

don't you.

A How?
Q You know that detective agency

—

96 A (Interrupting) I could not say as to the time.

Q Yes.

A If we have anything to report, we do.

Q You report anyway, whether you have anything to report

or not?

A Oh, no, we don't. Oh, no.

Q How often did you report?

A I could not tell you.

Q Where are those reports?

A I don't know.

Q You kept copies of them, didn't you?
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A I don't know.

Q AVIm) (Iocs know?

A 1 don't know.

Q Did your stenographer prepare them?

A No sir.

Q Who did prepare them?

A I don't know.

Q Now, this is your handwriting, isn't it (handing paper

to witness) ?

A I could not siiy, Mr. Todd, whether it is or not. I

don't hardly believe it is.

MR. TODD. If the court please, I offer this in evidence.

The court can see, by comparison with the paper already in,

that it is the handwriting of this witness; that the paper

which I now introduce in evidence is the names of different

jurors and information about them, and is in Mr. Webb's own
handwriting.

Paper referred to was received in evidence and marked re-

lator's exhibit "D".

97 Q (Mr. Todd) Now^, didn't you hand that list to

Mr. Tyng?

A I did not.

Q You don't remember handing the list over to Mr. Tyng?

A I say I don't remember handing it to him.

Q That is your handwriting, isn't it?

A I don't think that it is.

Q Will you swear that it is not?

A I will not.

MR. TODD. If the court will take the list of jurors, he

will find out that these are jurors on the panel, with informa-

tion about them.

Q (Mr. Todd) Who gave you that information about those

men?
A What information?

Q Who gave you this information about S. J. Hull?

A I don't know^ anything about it.

Q Who gave you this information about Charles O'Connor?

A I don't know^ anything about it.

Q Who gave you this information about John S. Watrous?



vs. E. I). KIUK AM) M. J. WEIM'. 71

A T don't know anytliinp: abont it,

Q Who <«avi' you this information about Charles W. Cook?
A I don't know.

Q You don't know?
A No sir.

Q You don't know who handed Mr. IJillman the reports?

A I don't.

Q You don't know where the copies are?

A I don't.

Q Do you know whether you could get me one or not?

A I think Mr. Kirk took care of that part of it.

98 Q Do you know whether you could get me one?

A Could what?

Q Could you get me copies of those reports given to Mr.

Hillman?

A Could I?

Q Yes.

A I don't know whether I could or not.

REDIRECT EXAMINATION.

Q (Mr. Fitzpatrick) The reports are generally made
verbally, are they not?

A Mostly. In some cases they are.

Q Some cases they are verbal and sometimes they are writ-

ten reports?

A Yes sir.

(Witness excused.)

G. U. STROME, produced as a witness on behalf of DE-
FENDANTS, having been first duly sworn, testified as fol-

lows :

Q (Mr. Fitzpatrick) You reside in Seattle, Washington?
A I do, sir.

Q Are you acquainted with Mr. Kirk and Webb?
A I am.

Q State whether or not you ever were employed by
99 Mr. Kirk and Webb?

A I have been part of the time.

Q State whether or not you ever were employed by them
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in re«::anl to n;atluM'in«!: iiifoniiation coiicerninjjc the Real Estate

Association back of the llillnian prosecution?

A I rejKH't to the office even- day or two witli my reports

on work that 1 have (h)ne and p;et a list of new cases. I came

to the office— I think it was on Monday last and— no, it was

—yes, on ^londay last—no, a week a«»o Monday I should have

siiid, and he uave me a list of cases to work on, and among
them \\ as a case whereby I should investigate any connection

or connection if any of the real estate men's association and The

Seattle Star with the Hillman case, and I had special in-

structions on that to get busy as soon as possible and give it

the preference, because it was very much in need.

CROSS EXAMINATION.

Q (Mr. Todd) Mr. Strome, what is 3'our address, please?

A My address is 6I5I/2 Yesler Way,

Q What other name do you go by?

A Well, I go by the name of "Doc" among my

—

Q (Interrupting) I mean when you are out sleuthing and

gunshowiug—what other name?
A I never tell them any other name.

Q You always tell them you are Mr. Strome?

A Yes sir, if I tell them at all.

Q Have you used the name Miller occasionally?

100 A I never did.

Q Or the name Hamilton?

A I never did,

Q Do you use the telephone ever?

A Yes, indeed.

Q Quite often. Now, what did you do about getting this

information about the Seattle Real Estate Association?

A I didn't do a thing. I received the case on the first of

the week, Monday or Tuesday, but as I am not kept busy with

Mr. Kirk and Mr. Webb I take in other cases that I can get.

Q You are a free lance?

A I am a private detective.

Q Free lance—I mean you don't work for any agency?

A I work for anv and all.
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Q Tliat is wliat I moan, exactly. Who did you work for

before you were in the privat(? (h'tcctive buHincss?

A I was on tiie Great Northern Detective force about a

well, all last winter, and with the Transcontinental Passenger

Association the last two summers.

Q Now, did you make daily reports to Kirk and Webb?
A Other reports?

Q Did you make your daily report to them?

A No sir, not at all.

Q How often would you make report?

A I would get a case and I would not make a report on it

until I had completed it, usually.

Q You did not make daily reports?

A No sir.

Q You don't know what their custom was about

101 making daily reports?

A No sir.

Q You don't -know what their custom was about making

daily reports to their patrons?

A No sir, I don't. I never was allowed to be in the office

when any business was transacted. The reason I didn't work

on this case was because I was called to work on the City

Registration Bureau on the 19th; I never had time to spend a

minute on the case.

(Witness excused.)

C. D. HILLMAN, being called at a witness on behalf of the

DEFENDANTS, and having been first duly sworn, testified

as follows:

Q (Mr. Fitzpatrick) Mr. Hillman, you are acquainted

with E. D. Kirk and M. J. Webb, are you not?

A Yes sir.

Q When was the first time you met Mr, Kirk?

A Why, about probably three months ago Mr. Kirk came
down to buy a steam tug I have, and with some other gentle-

men I got acquainted with him in trying to sell him the steam

tug. He came out to the Duwamish Kiver, and showed it to

him; that is how I happened to get acquainted with him.

Q State whether or not, ]Mr. Hillman, you employed !Mr.

Kirk and Mr. Webb to perform any sen'ices for you?
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102 A Yes sir.

Q Tt'll i\\o conrt what tlio natnro of that employment

was,

A I went up to see Mr. Kirk, I don't remember just exactly

how loni; auo it was, I suppose possibly three weeks ago, I

don't know exactly the date, I went back that time to see him

about the tug, to see if he still wanted to buy the tug, and I

saw he was a detective and I employed him to investigate the

frameup that these fellows are getting up against me—The

Seattle Star and three or four men on the lieal Estate Associa-

tion—and I told him to investigate The Star and its motives

for attacking me, and who was putting up the money for this

prosecution, what tirms was interested in it. I told him I was

very much interested, as it meant practically life and death

to me to win this case and I wanted to find out w^ho I was

really fighting. And—well, he said he could undoubtedly

—

he told me that he had been very successful back East and

anything that was legitimate that way, why, he would take

it for me. So I think the next trip up that I took him up, I

went up there, he gave me a little information that I know- he

was working—so that I knew he was really working in my
interest, in regard to the association; he told me about several

things that transpired, told me about several of my men that

was in secret league with Mr. Todd here, and particularly one

or two men that I had fired out of the office because I suspic-

ioned, myself, that they were in league with Mr. Todd and the

Real Estate Association, So—I don't think I seen Mr. Kirk

over about three or four times. I paid him off—well, it

103 was long before these contempt proceedings came up
against me here, I settled with him in full and took a

new tack on the proposition. And he had no instructions at

any time to talk about any juries and he never showed me

—

I never had any jury list to show him and he never—in fact

we never discussed the jury at all; the only proposition we
ever discussed, and the only thing he was ever hired for, was

the Real Estate Association, and he spoke to me about him

having some connections through The Star with one of his men,

he said he was getting some valuable information for me
through The Star, and of course I tried my best to find out
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this party's muno. lie didn't toll iiic it was Mr. Tynp:, li<* didn't

tell me who it was. lie said he had some inside tracks, thouj^h,

on The Star, and after giving me tliis information I knew that

he was working in my behalf. Of course I want to win my
case, and I knew in my own heart where this prosecution was

coming from, and that is why I went to him particularly to

see about the position of the real estate—I don't mean all the

real estate men, I mean certain ones—and he was hired only

for that purpose. Never discussed any jurymen in my pres-

ence at all, there was no talk in regard to the jurymen at all.

Q You felt, Mr. Hillman, that there were some private in-

dividuals who might possibly be back of this prosecution in

some way?

A I would like to go into the details at the time, I would

like to go into the details. I can show, aboslutely, with the

evidence I have got in my pocket, where this whole thing

104 started from; I have got an absolute confession from

the man that started this from the Real Estate Asso-

ciation—the man that was hired by Mr. Todd also, the same

man, where ]Mr. Todd and him went along together and slept

on the ground or stayed on the ground and measured my land

up there. I have got the whole thing, Mr. Todd—have got it

in my pocket, and that is the thing I was discussing with those

witnesses out there in the hall, and I would like to bring it out.

Q Of course that is not necessary.

A I say that is why I hired—was so enthusiastic to get

Mr. Webb to chase this thing down, because I had an absolute

confession, before six witnesses, that this man was hired for

this purpose by the Real Estate Association—worked for them
for several months—went on as a salesman for me—with

money put up either by Mr. Todd or the association—to queer

deals. I got an absolute confession from the man, and I

wanted to get Mr. Webb and Mr. Kirk to get me information

from other sources so that there would be no question regard-

ing this man—this frameup that they are trying to perpetrate

on me.
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CROSS EXAMINATK^N.

Q (Mr. Todd) Have yon «:;ot a sijjncd confossion in yonr

IMx-kcl ?

A I have not got it, no sir, but I have got the confession

with six witnesses to it—the shorthand notes—my shorthand

reiK)rter heard him say so.

Q I ask you if you have a signed confession?

105 A No, I have not got it signed yet, but I will have.

Q We won't bother about it, you can introduce that

on the trial next week.

A We will do so all right.

Q You never had the jury list either, did you?

A Why, I never had a jury—the only jury list I ever saw

in regard to this was in Mr. Burch's ofiice, and I think Mr.

Loreman was in there at the time; that is how you got that

jury list before here. I simply handed the jury list to Mr.

Loreman. I said, "Mr. Loreman, do you know whether any

of these people on here have bought land of us?" And I sup-

posed he took and laid it back on the desk. I never discussed

the jury in my ofiflce or in my mind; I never talked of it in

my office. That jury list was handed to Loreman and—Mr.

Burch had it on his desk there and I handed it to Loreman, I

says, "John, do you know any of these people?" He said "I

know Mr. Grater," and he had others there, and I says, "Mark
off the people that you really know and see if they haven't

bought land of us." And I supposed he took the jury list and

laid it back on the desk in Burch's office. There was no further

discussion about it.

Q Well, tell us what date that was.

A You have made so much out of that, you know; it don't

amount to nothing.

Q What date was that, please?

A Well, I don't remember the exact date. It is in Mr.

Burch's office, though.

Q Well, about what date?

A Well, it is hard for me to specify the exact date ; I

106 don't know.

Q Well, Mr. Loreman testified it was about the 10th

or 12th; was that about correct?
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A Well, I don't really know. I didn't think enough of it

at the time to pay anj' particular attention. It i8 the only

time I ever saw the jury list, at that time.

Q You employed i\Ir. Kirk on the KJth?

A I really don't know that, I don't know. I hardly think

it would nmke any difference what date; it might have been

the 16th and might have been the 10th.

Q It was this month you employed Mr. Kirk, about the

middle of the month?

A I will tell you. I got the checks—I can get the checks

in the bank, that show exactly when I paid him. He has not

been working for me for quite a while.

Q You' laid Mr. Kirk off at noon last Saturday—you laid

off the Kirk Detective Agency last Saturday noon?

A —keep receipts.

Q You hadn't paid them anything up to that time?

A Well, I always paid them for whatever they did.

Q Did they collect from you evei^y day?

MR. FITZPATRICK. That is wholly immaterial, if Your
Honor please, how he paid them or whether they collected from

him.

A There is nothing in my dealings—I would like to have

the court know the whole thing—there is absolutely, nothing

in this proposition at all that is mysterious or suspicious at

all. I think I gave Mr. Kirk |50 down—150 down—he said

he wanted something—he said he had to hire some men,

107 he said from what I told him it was evidently quite a

frameup and he said that he had to hire some men, and
he had connections through The Star—somebody in The Star,

and I was very much interested when he said that and so I

paid him |50 down and told him to go to work on the case,

hire some men, get any evidence that he could that would help

me in the trial to show the plot.

Q Now, you can't recollect the date you saw that jury list?

A I didn't see it over two minutes. I don't remember the

exact date. It was on Mr. Burch's desk. Mr. Burch had a

list of the jurymen. He said that every attorney is entitled

to a list of the jurymen, to know—or a person is—to know who
they are going to be tried before—maybe some enemies of mine
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on the list there. And I sjiys "Is this the list?" And I picked

the list up. Mr. I^oreiuan happened to be in there and I simply

said— I said, "John, look over this list and see if there is any-

body you know." The list was never discussed, it was never

taken by uie up to my office and it was never discussed in there

even ; in fact, my men didn't know anything about the jury

list, to my knowledge.

Q How did ^Ir. Burch get a copy of the jury list then?

A I don't know how he got a copy of it.

MR. FITZPATRICK. I object.

A I didn't know he had a copy or didn't know anything

about it.

Q You heard Mr. Jepson testify on the stand that he got

one from Earnie Batemau?

A No, I didn't hear him say that.

Q Where did Mr. Jepson get one from Earnie Bate-

108 men then—where did Bateman get it?

A To tell you the truth about it, I think that there list

came from your office, through Mr. Palmer. I think you put

it on my desk, through Mr. Palmer, one of your spies in my
office; that it how I think it came there. I think this came

from the same place—from your office.

Q Didn't you hear Mr. Smith testify that he got it from

Earnie Bateman?

A I didn't hear Smith say he got any jury list from Bate-

man. All my men testify they know nothing about the jury

list and had no communication; because they didn't.

MR. TODD. That is all.

THE WITNESS: There is one other statement I made
here yesterday, I would like to have the court understand it;

that is in regard to those circulars: I said that I had five

thousand circulars printed by the Gateway. My testimony

will show I sent out forty-five hundred of them, and I said

I sent out twenty-eight thousand altogether, and I did; but

there was four different kinds of circulars; ten thousand of

those circulars I had printed in the Lumber Exchange—not

this same kind of circulars, different ones, I had four differ-

ent kinds of circulars; I had about sixty thousand altogether;

but these Gateway people, I had five thousand circulars of
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these, and I only sent forty-five hundred of these. The paper

says five hundred this niorninj^; it is a niisstatemeut. I had

five thousand printed, exactly what they said; and I liad four

different kinds of circulars, and I had over sixty thousand

printed originally.

Q (The Court) These other circulars in addition

109 to the five thousand printed by the Gateway Company,

were they exact facsimilies of the Gateway circulars?

A No sir, they were not facsimiles of those, but a lot of

that same matter was on the different circulars; in fact, one

of them, with the exception of the pictures, was practically

the same. The ten thousand I had the multigraph company, in

the Lumber Exchange—there is only one multigraph company

over there, I think it is the fifth or sixth floor—that was prac-

tically identically copied into this last circular; and all of

those ten thousand were sent out when purchased, and I had

about sixty thousand of different kinds of circulars and I sent

out twenty-eight thousand altogether. Forty-five hundred

of these Gateway people—I mailed out four thousand five

hundred; I only had five thousand printed. I told them to

keep the cuts, I would need another five or ten thousand. There

is absolutely nothing to conceal in the transaction, it is open

and above board ; but the way it is brought out it would look

—

he said I sent out twenty-eight thousand circulars and had

only five thousand printed. I had over sixty thousand circu-

lars printed—not the Gateway, no, but a printing company
in tlie same building where I am printed thousands for me

—

not this same kind, but different kinds. I said twenty-eight

thousand. I didn't say twenty-eight thousand of this kind.

Only forty-five hundred of this kind, but twenty-eight thousand

of different kinds since the first of January until now. I have

been doing it for eleven years. I have nothing to conceal

—

the present commotion about me—but there is abso-

110 hitely nothing to conceal in any w^ay. These detectives

were absolutely honorable, for one thing, I know it in

my OAvn heart. I have the absolute evidence, by one of their

own Government witnesses, that this whole frameup was
started by The Seattle Star, by the present man that is run-

ning for mayor—Mr. Billing, by Mr. Hill, president of the
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Keal Estate Association, and by Ole Hanson. Mr. Hill paid

this man in chocks from the association—paid this man, this

liorc detective that was hired to ]>erseciite me and to ("o after

evidence auainst me. The man worked for liim for four solid

months. I know the man well. He is in business over here

on Viriiinia Street. The money was either put up—he said

lie didn't know, by either Todd or by the xVssociation—the

tirst five dollars he paid down on a piece of land. And he

said he didn't care where the land was just as long as he

got in my pocket. He went along on my excursions for only

one reason—to queer deals; he testified so; he told my at-

torney and myself, with five or six witnesses—we had a cer-

tain shorthand reporter down there—that he simply went in

to queer deals. He said several times he came very near mak-

ing a sale, but he would always call the man's attention

casually that there is a large stump on the gTound, maybe
cost four or five hundred dollars to clear the land off, so that

the man would not buy. Hired for that purpose and no other.

That is why I went to work and I hired Kirk and Webb ; that

made me want to get at the bottom of this thing, because I

know what I have been fighting for the last ten years. It is

the same identical people and they are determined to

111 put me out of business merely because I am their op-

position, and for no other reason. That is why I hired

these men.

REDIRECT EXAMINATION.

Q (Mr. Fitzpatrick) Did you ever bring any jury list

into the office of Mr. Kirk and Webb?

A No sir. I never discussed any jury list before them,

absolutely nothing at all. The jury list, I may suggest, came
from either Todd or Palmer there, undoubtedly got it up
themselves and laid one on my desk in my office, simply to

bother this case, to make believe—to show it in the papers and
prejudice my case so that they can get a conviction.

(Witness excused.)

MR. FITZPATRICK. That is our case.
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112 REBUTTAL.

113 J. E. SHANNON, produced as a witness on behalf of

KELATOK, in Rebuttal, having been first duly sworn,

testified as follows:

Q (Mr. Todd) State your full name, Mr. Shannon?

A J. E. Sliannon.

Q You hold what official position in the city of Seattle?

A Constable.

Q You know M. J. Webb, don't you?

A Yes sir.

Q Did he come to you last week to see you?

A He was down there one day, I think it was about Thurs-

day.

Q What did he have to say to you?

A Well, he had a list—I don't know—I could not swear

to how big it was.

Q (Handing paper to witness) He had a list something

like that list of witnesses, testified to as relator's exhibit ^'D",

in the case of United States ex rel Todd vs. Hillman—he had
a list something like that?

A And names on it, and asked me if I knew them.

Q Did you look over the list?

A I glanced over them and I didn't know them.

Q Did you see any name on it that you knew?
A Not a name.

Q That is what you told him?
A Well, yes, I told him I didn't know them.

Q What name did you see that you knew?
A Well, there is a man on there by the name of Kelley.

Q What initials?

A I forget the initials, but he worked upstairs.

Q The Kelley that works in the Comptroller's office?

114 A Yes.

Q You saw his name on that list?

A I knew that by the residence, by the number—I sup-

posed it was him.

Q What was the number given on the list?
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A I forj:;('t. Tt is out my way of living out there.

Q Was that the number the name appeared on the list?

A Yt^.

Q "Kelley, John W., Deputy City Comptroller, 1216 North

Forty-fifth Street, Seattle, West."

A Yes.

Q That was on the list?

A Yes sir.

Q Mr. Kelley is a deputy comtproller in the City Hall?

A Well, he works up in there, I don't know just what

—

Q (Interrupting) I understand you to say you told Mr.

Webb you didn't know any of the names on it?

A I told him that.

Q Why did you tell him that when you knew Mr. Kelley's

name?

A Well, I looked over it and I didn't want to have nothing

to say about it.

CROSS EXAMINATION.

Q (Mr. Fitzpatriek) Mr. Shannon, you don't know whether

the list that Mr. Webb showed you was that list or not?

A No, I don't.

Q The name of "Kelley" is a common name, is it not?

115 A Yes.

Q And there might be another man by the name of

Kelley in this city?

A Y"es sir.

Q Named on that list that was shown you?

A There might be.

Q Y^ou could not swear positive?

A No, the only thing was that number.

Q And you don't know whether that particular list there

is the list that ]Mr. Webb showed you?

A No, I could not swear to it.

Q (Mr. Todd) But the address was Mr. Kelley's address?

A Yes.

(Witness excused.)
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W. H. TYNG, being recalled as a witness on behalf of the

RELATOR, in Rebuttal, testified as follows:

Q (Mr. Todd) I show you herewith a paper marked re-

lator's exhibit "D". Have you ever seen that paper before,

Mr. Tyng?

A Yes sir.

Q Where did you see it?

A I see it in Mr. Webb's oflflce ; he gave it to me.

Q When was that?

A Well, it was either the—might have been either Monday

or Tuesday, I don't know which—no, it was not Monday, it

was either Tuesday or Wednesday.

116 Q Who wrote it down?
A Mr. Webb, sir.

Q In your presence?

A Yes sir.

Q Now, did you report to Mr. Webb and Mr. Kirk, from

time to time last week?

A Sometimes I went there twice a day.

Q Did you report any information of this character: Har-

gus is to appear here at the trial?

A How?
Q Hargus is to appear here at the trial. Did you report

anything about a man named Hargus?

A No sir.

Q Did you report "Todd is taking care of Griffith"?

A No, I didn't.

Q Do you know who Mr. Griffith is?

A No, I don't know him.

Q Did you report anything about a man named Palmer?

A I know Palmer. Yes, I spoke to him about Palmer, yes.

Well, why I spoke to them names there—to the whole of them,

about Palmer and them fellows, I told him about Palmer, yes.

Q You told him about Palmer?

A Yes, I told him Palmer worked for Hillman, that is all.

Q And you told him Palmer worked for Hillman, that is all.

A Yes sir, that is all.

Q Did you tell him Palmer worked for me?
A No sir.
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Q Did you toll tlioiu anything about a man named Uargus?

A That he worked for llillmau.

117 C2 You told him there was a man named Hargus

worked for Hillman?

A Yes sir.

Q Did you tell them there was a man named Rice worked

for Hillman?

A Y'es sir.

Q Did you tell them that he was no good?

A I told them he was no good, yes sir.

Q Did you tell them about Pete?

A I told them he was working for Hillman.

Q Did you tell them he was Hillman's friend?

A Hillman's friend, yes sir.

Q Did you tell them about a man named Sidney?

A I don't know, sir—Sidney—no, I don't know him.

Q Did you report to them Hargus was in the East?

A Hargus in the East? No, I don't think so. I would

not say I did.

Q Have you any relative on The Seattle Star?

A No sir.

Q Did you report to them that you had?

A No sir.

Q Have you ever had a relative on The Seattle Star?

A No sir. Never was in The Star Building in my life.

Q Did you make any investigation of the Real Estate As-

sociation for them.

A No sir, I didn't, sir.

Q Did they ever talk to you about the Real Estate Associa-

tion ?

A They asked me one day about real estate—if I thought

it was anything—there was working against Mr. Hill-

118 man. I told them I didn't know anything about it, sir.

Q Did you advise them that you had any way of

finding out?

A No sir.

Q Did you advise them that you had any way of finding out

about The Star?

A No sir.
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CROSS EXAMINATION.

Q (Mr. Fi (/.pa trick) Now, Mr. Tyng-, do you rcniciulwr

the other day sittiii«»' ou this witness stand, when you said tliat

you were employed to gather evidence by Mr. Kirk and Mr.

Webb?
A I was employed by him, yes sir, both of them.

Q Do you remember when you stated that they were em-

ployed to gather evidence to connect the Real Estate Associa-

tion with this prosecution?

A I didn't say so—that.

Q Did you mention anything about the Real Estate As-

sociation?

A No sir, not here, not in here.

Q What did you mean when you said that all that was told

you was to take this list and go and bring jurors into the of-

fice? Was there anything else said to you?

A To find out if I could get hold of them ; I would get from

a hundred to Mtj—and then they got down to fifty.

Q You were just to get hold of them, locate them?

A Get hold of them and then bring them in there and they

would settle the rest of it.

119 Q But on your direct examination you stated that

you were to get from fifty to a hundred dollars to just

bring them to the ofiice?

A I was to size them up and see if they would come and

then bring them up to the office to them.

Q You never saw any of the jurors?

A I didn't intend to go and see them.

Q You didn't intend to?

A No sir.

Q What did they pay you this 112.15 for, :Mr. Tyng?
A Oh, telling them what I had heard about Hillman.

Q How many days did you work for them?
A They said three days and a half.

Q How much did you get a day when you worked?

A Well, wliat I can get—they paid me three and a half

—

they gave me |12.25.

Q Well, they paid you three and a half dollars for every

day you worked, did they not?
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A Tliov s«ii(l tlic.v (lid, yes.

Q What did tlioy pay you for doing?

A ^Vllat was I doing?

Q Yes, wliat did you do for them?

A I told them—

Q (Continuing) To get this money?

A I told them these names that he asked me about.

Q Wore you four days getting those names?

A Well, no; I knew them for months back.

Q Then you were working on the case to see whether or

not somebody in Hillman's office was giving information?

A No, I want— I didn't understand that word,

what

—

120 Q You had a suspicion that there was somebody be-

traying Hillman in his office, did you not?

A Well, I—I think I told them that there might be some-

body there betraying in Hillman's office, yes.

Q And they wanted to learn who that man was, did they

not?

A I guess they knew it.

Q Well, did they tell you they knew it when you told

them? What did they say when you told them, when you said

somebody in Hillman's office was giving information to The

Star and to Mr. Todd?

A I didn't say anything like that—to The Star.

Q I mean to Mr. Kirk?

A I didn't say anything to Mr. Kirk, anything like that.

Q Did you say anything to Mr. Kirk relative to the em-

ployes in Hillman's office giving information?

A I told them I heard that Palmer was—let's see—I told

them that Palmer would do anything he could to injure Hill-

man ; that is what, I did tell them that.

Q What else did you tell them about the employes in Hill-

man's office, in connection with Mr. Todd's office?

A I can't remember.

Q You don't remember?

A No sir.

Q And you were working four days on this, were you not?

A Well, if you call it four days. They gave me three days

—
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three days and a half; that want any fonr days—three days

and a half they told nie.

Q Did you go around Hillman's office during those three

days?

A I never was in Hillman's office in my life.

121 Where did you go, then, to gather some of this in-

formation?

A I didn't—I knew six months ago.

Q Oh, this is knowledge you had

—

A ( Interrupting) Yes.

Q (Continuing) —in your mind before they employed

you?

A My talk amongst people.

Q Well, how did you get this information, Mr. Tyng?

A Different people telling me all around.

Q Well, can you name some of these people?

(No response.)

Q Isn't it a fact that you represented to them your wife

was employed on The Star?

A I never represented it in my life.

Q Isn't it a fact you told them you could get information

through some employe on The Star?

A I said I knew somebody working in The Star—or know
somebody, but that was months and months ago.

Q Oh, then you did know somebody working on The Star

who might give them information?

A No, no, I told them that they was working on The Star.

I didn't tell them anything of the kind.

Q You thought that you might

—

A (Interrupting) No, I didn't think at all.

Q Well, did you tell them that you would try to get in-

formation from this man?
A No sir, I didn't say so,

Q Then 3'ou did not gather any information for them at

all, did you?

A Well, just about what he asked me about, if I

122 knew those men or if I had heard of any of those men,

and I told him I heard about those men, that is all.
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Q And tlu'v (lischarj-vd you ;it I lie end of three days and

a half or so, didn't they?

A They said they were throu«>h, Mr. llillnum was through

with them for the time beinii.

Q Tokl you that you were not needed any more?

A No, they tohl me to come up every day, come right up

afterwards.

Q Von thoniiht you had more money coming than they paid

you, didn't yon?

A I asked them—no, I didn't say that, I said "All right."

There was a dispute. I thought I went to work on the 16th,

I thouglit they hired me on the 16th, that very night.

Q You were not satisfied with the settlement, were you?

A I didn't say nothing at all, I took their money.

Q You took the money and said nothing?

A That is all.

Q You didn't give them any information, did you?

A They got all they wanted, I guess.

Q They told you they got all they wanted from you?

A They told me they knew that Hillman was guilty and

they wanted to get some evidence against him so that they

could get some money out of him ; that is what they said.

Q You are just imagining a whole lot.

A No, I am not imagining.

Q Well, you didn't think of that before, did you?

A Yes sir.

Q You didn't think of this until just now?

124 A I was not asked to say it.

Q You never told Mr. Todd that before, did you?

A I have never spoken to Mr. Todd only twice today and

about ten minutes before court opened.

{Witness excused.)

ROBERT VANHORN, being recalled on behalf of RE-

LATOR, in Rebuttal, testified as follows:

Q (Mr. Todd) You heard Mr. Kirk's testimony?

A I came in court when he was giving it; I didn't hear

all of it.

Q How many times did you call him up on the 'phone?
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A No, once—oh, Mv. Kirk?

Q Yes.

A I called Mr. Webb once.

Q How many times did you call ^Ir. Kirk?

A I never—I called him up last Monday, about 1 :30.

Q Last Monday. From what ix)int did you call him up?

A From your office.

Q From my office. That was Monday at 1:30?

A Well, one o'clock or 1 :30.

Q AA'ho answered over the 'phone?

A A man who said his name was Kirk, when I asked him.

Q Did you recognize the voice, or not?

A I recognized his voice, yes sir, the same voice I seemed

to recognize from having talked with him a few days

before.

124 Q What was the substance of Avhat he said to you

then?

A I don't reemmber exactly the substance—how the con-

versation went. I asked him about "What's doing?" or I

guess I said "Wliat's doing?" or something very similar to

that, and he said that his man had gone to "Olympia". He
didn't say who the man was, but his man was in Olympia

and would not return until—I don't know when he said he

would return—Wednesday, I think, Wednesday.

Q Did he tell you at anytime not to call him up again?

A Tell me not to call him up?

Q Yes, did Mr. Kirk tell you at any time not to call him

up again?

A I don't ever recollect hearing that.

Q What did he tell you?

A He asked me if—he asked me if I had a telephone num-
ber, I think, asked me if he could get in communication with

me, and I think he said—yes, he asked me if I had any tele-

phone number and I said "Why, only the one Cling used when
he telephoned to me"—I always understood the name to be

"Cling"—and he said "What is it?'' I said "West 451."

Q Tlmt conversation last Monday over the telephone, with

him, was at whose request?

A At yours.
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i} And ill wliost' presence?

A In yonr presence.

ii At that end.

A At that end, yes.

Q You never caUed him up except that one time,—Mr.

Kirk?

A That is tlie only time I ever called Mr. Kirk in my
life.

125 Q And the other time you called up you asked for

whom ?

A The other evening when I called up I was given this

number by a man whom I had always supposed until this

morning to be Mr. Cling—or Tyng, but one—apparently a

different party; he gave me this number and I stejjped across

to Belong's saloon and called and he gave me the name as

Webb. I had never heard of Kirk's name until that time.

Q Do you know another VanHorn in this city, with your

name?
A Oh, a matter of two or three years ago there was a man

here who used to get. my mail sometimes, yes. I think his

name was Robert VanHorn or R. VanHorn.

CROSS EXAMINATION.

Q (Mr. Fitzpatrick) Now, Mr. VanHorn, you say you

called up Mr. Kirk last Monday from Mr. Todd's office?

A I did.

Q You say that you had only called Mr. Kirk up on the

telephone once before that?

A No, Mr. Webb before that.

Q Then last Monday was the first time you ever talked

with Mr. Kirk in his office?

A That is the first time I ever talked with Mr. Kirk know-

ing it was Mr. Kirk.

Q Over the telephone?

A I may have been represented that it was somebody else.

I always understood I was talking with Webb before.

Q You are positive that you would recognize a man's

126 voice the first time you have talked with him over the

'phone, after you had a conversation with him verbally?

I
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A Well, I don't know that I would want to swear to that,

but Mr. Kirk's voice—that his voice has a sound of some in-

dividuality about it; I would come pretty close to it.

Q You are not positive you were talking to Kirk last Mon-

day, you might be mistaken?

A He told me his name was Kirk.

Q And you might be mistaken in the voice?

A The voice was very similar to him ; said that his name

was Kirk.

Q You might be mistaken in the sound of the voice?

A I don't think so.

Q You don't think so. Well, you had never talked with

him before over the 'phone, had you?

A I never had, no.

Q And this is the first time you say you ever talked with

him over the 'phone?

A The first time, yes.

Q And still you are positive it was his voice?

A I am taking one chance in a hundred that I was wrong.

Q (The Court) Mr. VanHorn, have you seen this man
Cling since the interview down in the saloon?

A That is a matter that requires a little straightening out.

I saw this party at Steve O'Brien's saloon and I assumed from

what I heard that his name was Cling. It seems this gen-

tleman Tyng here, whom I possibly might have confused, is

not the party that I saw down there at all, it is some-

127 body whom I have never seen again and never have

seen since that meeting in—later in Hyde's saloon the

same evening.

Q (The Court) At the close of the interview in the Hyde
saloon, how did you leave the matter with Mr, Kirk, what
were the parting statements in regard to dropping the talk

or resuming it?

A Why, I was to see him there again the next morning
at ten o'clock.

Q (The Court) Who suggested that?

A I don't remember. I think the matter came up for

discussion, that is, as to when we would see each other again,
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and tlic time— I don't know which one of us sup;gosted the—

I

w<Mild not be |M>sitiv(' on that.

Q (Tho Court) Did you j^o there at ten o'clock the next

niorninjj;?

A I didn't j^et to town until a little too late, I overslept

in the morning and didn't get there until it was after ten

o'clock when I got there.

Q (The Court) You went to that place?

A Yes sir.

Q (The Court)—You didn't see Mr. Kirk there?

A AYell, there was nobody there at all, as far as I know.

I intended

—

Q (The Court) You haven't since had any talk with Mr.

Kirk except the one over the telephone?

A Yes, that is correct, yes sir.

THE COURT. That is all.

MR. TODD. We rest.

(Witness excused)

TESTIMONY CLOSED.

128 Thereafter, on, to-wit : The 30th day of January, A. D.

1911, the Court made, found, signed and entered its

judgment of conviction in said cause, to each and every part

of which, both as to the facts, and the law, the defendants, by

their counsel excepted in open Court and their exceptions were

allowed. Whereupon, defendants' counsel, D. G. Wooten, Esq.,

who appeared for them, associated with their former counsel

herein, refjuested permission and time in which to file a mo-

tion to vacate and set aside said judgiuent, which was granted.

Thereafter and on the 30th day of January, the defendants and

each of them by their said counsel filed in said Court a mo-

tion to vacate said judgment heretofore entered in said pro-

ceeding and to discharge the defendants and each of them from

any further proceeding herein, which motion is as follows,

to-wit

:

"Come now the above named E. D. Kirk and M. J. Webb,

by their undersigned attorneys, and move the Court to va-

cate and set aside the judgment and order of the Court herein
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made and entered on Jannary, 30, 1911, in the above entitled

proceeding-, and to discharj^c said respondents from furtlier

proeeedinj^s for contempt herein before the Court; and in sup-

port of this motion the following grounds are set forth:

"1. For the reason that the Petition upon which this pro-

ceeding was had and the grounds therein set out on their face

show that the otfense, if an^, alleged against said E. D, Kirk

and M. J. Webb, is not such an offense as is properly pun-

ishable or that can be prosecuted under contempt proceedings,

but that the same is by law properly to be prosecuted and pun-

ished, if at all, by Indictment of a grand jury and after due
trial and conviction by a jury in this Court,

"2. That the Petition on which this proceeding was
129 had on its face fails to show any such offense by said

Kirk and Webb as constitutes contempt under Section

725 of the Revised Statutes of the United States, or under any
other law of the United States, or any rule of this Court.

"3. For the reason that the matters set out in said Judg-

ment do not constitute any contempt of court under the laws

of the United States or under any rule of practice and de-

corum of this Court, and there was and is no jurisdiction in

the Court to hear and try said proceeding or to enter judg-

ment of conviction therein.

"4. For the reason that the proceedings upon which said

judgment is based and founded were and are insufficient to

give the Court jurisdiction to proceed to judgment in said

matter.

"5. For the reason that said judgment and the proceed-

ings supporting the same are void, because not based uix>n

any lawful ground and not done in pursuance of due course

of law.

"6. Because said proceedings and the judgment based upon
them deprived said Kirk and Webb of their constitutional

right to a trial by jury and to an appeal in due course of law,

if convicted, and were and are in violation of the Constitu-

tion and Laws of the United States and not due process of

law.
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"7. Imh' the iH'Msoii that tho said jiulf^iiiont and the find-

iuji:s of fact thoiviii stated to support the same were and are

not supported by the testimony and circumstances shown at

the liearinjjj lierein, and are contrary to such testimony and

to the hiw and facts of the matter.

''To support this motion reference is made to the files and

records in this proceeding, especially to the Petition, the Judg-

ment, and to the Transcript of the Testimony taken at

130 the hearing thereof; and also to the files and records

of this Court in the case of United States vs. C. D. Hill-

man and the proceedings in reference to the summoning of

the venire in said case and for this term of the Court,"

131 And thereafter on the 31st of January, 1911, said

motion was duly argued and presented by Dudley G.

Wooten, Esq., appearing for the respondent and Elmer E. Todd,

Esq., U. S. District attorney appearing for the relator.

Which motion the Court denied, and to which ruling of the

Court the defendants duly excepted.

The court in denying said motion renderred the following

opinion

:

OPINION OF THE COURT

THE COURT : This argument has been a very interesting

one and a very able one. I think, Mr. Wooten, that you have

cited about all the cases that are directly in point, or referred

to them ; or at least all those essential to an understanding of

the Statute.

Now there are two ways that a judge must approach the

decision of a doubtful question of law; one is by the authori-

ties that have already adjudged it, and the second is by reason-

ing. Now first, taking up the question of authorit^^, I find

that Judge Brown, who was at one time District Judge of

Michigan, and later on for several years a member of the

Supreme Court of the United States, has construed this Statute

in favor of the right of the Court to punish for contempt al-

though the transaction takes place at a distance from the place

where the Court is held. I find that Judge Hawley, who for

quite a number of years was practically the fourth judge of
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the Court of Appeals of this Circuit, being tlie Distrift Judge,

who was usually called iu to sit with the Circuit Judges, has

adopted the same view. I find that the Supreme Court

132 of the United States, when it had an opportunity, in

the Cuddy case to adopt the view that is now sug-

gested in behalf of the defendants, declined to do it, although

it left the matter open possibly to further decision so far

as that Court is concerned.

So that, in view of those authorities I would feel that my
humble judgment should not be substituted for the views they

have laid down, unless I felt clear iu the opposite view.

Now, taking the matter aside from the authorities alto-

gether, as one of first impression, and upon the reasoning of

the situation,—the Statute of 1831 is not clear in reference

to the point now presented. In the interpretation of a doubt-

ful Statute the Courts always have regard to the mischief

that the Statute was intended to remedy.

Now we must hold that newspaper publications, of the or-

dinary kind, such as Judge Peck endeavored to punish, are

no longer contempts ; because historically, and taking into con-

sideration the events leading up to the enactment of the Stat-

ute, it must be held that they were left out of this Statute,

and that it must be so construed. Now there is nothing in

the history of this statute that I have ever heard, in any of

the contemporaneous history, the time when it was enacted,

that intended anything further than the taking out the news-

paper features in matters of contempt. Now what does the

Statute say? It says, "Misbehavior in the presence of the

Court, or so near thereto as to obstruct the administration of

justice". Now the bribing of a Juror obstructs the admin-

istration of justice wherever it takes place. If it takes place

it takes place so near as to obstruct the administration

133 of justice. There are certain things that depend for

their contumacious quality upon the place itself, and
certain other things depend upon where the thing takes place.

For instance, a disturbance in the nature of such noises as to

prevent the Court from proceeding with its business, that mis-

behavior depends upon its locality. It must be near enough
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to the Court to liavc a physical ('tliHt iipou tlio Court. But

such a thiuj; as brihin^ a Juror obstructs the admiuistration

of justice irrespective of the locality. I da not sec anything

in this Statute, or in the events leading;- up to its enactment

that was intended to deprive the Court of a power then ex-

isting and wliich was then essential to the preservation of the

powers created. I think anything that was contempt before

tlie enactment of tliat Statute, aside from the newspaper fea-

ture, that was a contempt wherever it occurred and intended

to obstruct the administration of justice, is still a contempt,

no matter where it takes place; because it takes place so near

the Court as to obstruct the administration of justice. That

is, I think, tliat construction of the Statute was meant to cover

the two kinds of contempt: namely, things occurring near

to the Court which, from their physical contact, obstruct the

administration of justice, and things taking place anywhere

which by their very nature regardless of their locality, tend

to obstruct the administration of justice. Xow it is essential,

in my judgment, that Courts should have this power. Sup-

pose they didn't have it? It is true there is a Statute for the

punishment of such offenses, and a person may be indicted

and tried, a person who bribes a Juror, he is then indicted, put

upon trial, he bribes a Juror in the second case, he is

134 indicted again and tried again and on that Juror he is

indicted, and he bribes a Juror in the next case,—it

is very plain that the bribing of a Juror is a thing that wher-

ever it occurs it obstructs the administration of justice; and

that the Court, if he doesn't have the power, a Superior Court,

a Court of general jurisdiction that doesn't have the power

to protect itself without giving a defendant an opportunity

to repeat the offense would fall into disrepute and would no

longer be worthy of the respect that this Court is entitled to.

Now I fully appreciate all that Counsel says in reference

to the right of defendants, accused of crime, to a Jnry trial.

And if the matter in my mind were not perfectly clear, I, of

course, would have the discretion to submit the matter to a

Grand Jury and to the ordinary prosecution. It seems to

me that the matter is perfectly clear; that both on reason

and authority the law covers the offense, and that the pun-
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isliDieiit of this offense imdcr the facts shown here is a duty

that devolves upon the Judj>:e of the Court, and which he has

no right to shirk. And that was the view that I had last

week, and I still retain it.

I don't know whether the order in this case shows that the

misbehavior took place outside of the building and away from

it. If it does not show that, it should show it. If I am mis-

taken as to the law, and if those other Judges who have de-

cided in the same way are mistaken, the defendants should

have the right to raise the point by appropriate proceedings,

and should not be foreclosed of the point by any ^Tongful

statement, or mis-statement, in the order or judgment.

135 If the judgment is not made plain upon that point it

should be made plain.

I hold that the attempt to corrupt a Juror by offers of

mone^' made in the City of Seattle some eight or nine blocks

from the Court room is a contempt of Court and is misbehavior

committed so near to the Court as to obstruct the administra-

tion of justice. That question of law should be open to the

defendants if they want to test the question in another Court.

The motion to vacate the judgment will be denied.

MR. TODD: The judgment simply recites that this took

place in the City of Seattle and near enough to the presence

of the Court as to interfere with the administration of justice.

THE COURT: If they want a modification of the order

that this misbehavior of the defendant took place in the City

of Seattle and near enough to the presence of the Court as to

obstruct the administration of justice, that is the recital.

MR. WOOTEN : If the Court please, I notice in this judg-

ment that E. D. Kirk be imprisoned in the U. S. Penitentiary
at McNeill's Island, or such other place that may hereafter

be designated, for the term of six months. Pending our fur-

ther proceeding in this matter, I say to the Court that it is

our present desire and our purpose to pursue such independent
proceeding, if we can, for the relief of this man. And until

we have determined that I would be glad if the Court would
have him remain here in the County jail. The matter will

be determined in a very short time, and the judgment seems
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to provide or contemplate some dilleieiit disposition of him,

at the discretion of the Court. If he is sent off to the Island

it may be very inconvenient for us; and 1 would like to have

him kepi here a few days.

13G THE COURT: It has been customary to provide for

an alternative place of imprisonment, because, some-

times the place of imprisonment is changed. That is the rea-

son for that. I am inclined to think that your process will

take some time, and that the judgment should be executed

immediately.

:MR. WOOTEN : If we pursue the remedy that I have now

in mind it may be possible that we would be entitled to have

this judgment superceded and a bond given until the matter

can finally be decided. In that event it is absolutely an in-

convenience to send him from here to the Island, not only an

inconvenience to Counsel and to him, but it seems to me it

would be a needless confusion, if he in good faith expects to

prosecute an appeal or writ. And I think, under the decision

of the Circuit Court of Appeals it probably could be appealed

;

but the proceeding is not without difficulty, I know, in cases

of this kind. But I haven't gone fuly into that matter yet;

and it is my present purpose, and that of my associate, to pur-

sue the matter as far as we have any legal rights in the mat-

ter, and while doing that—we shall certainly determine what

we will do,—and whatever is done will be done just as speed-

ily as can be done. My present idea is to seek relief by writ

of habeas corpus. That is a speedy remedy; and, of course,

if that is done, that would be as speedy as possible. It cannot

be delayed very long. The only delay would be in reaching

the proper judge before whom to make the application.

THE COURT: Your application would be to a Circuit

Judge and not to the Supreme Court.

MR. WOOTEN : No, I think not, that is my present idea.

THE COURT : As to defendant Webb you need no order?

MR. WOOTEN : No sir, I don't need any order as to him.

THE COURT : The defendant Kirk will be retained in the

County jail until Saturday of this week.

137 Now, in furtherance of justice and that right may
be done, the defendants and each of them present the
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foivj»<)in<i; as their bill of ox('0])ti()iis in this cause and pray

that the same may be settled, allowed, si<;ned and certilied by

the Judge as provided by law.

LONGFELLOW & FITZPATRIOK.
DUDLEY G. WOOTEN.

Attorneys for Defendants.

I hereby acknowledjie service and receipt of a copy of the

foregoing- Bill of Exceptions this February 9, 1911,

ELMER E. TODD,
U. S. Atty. West. Dist. Wash.

The foregoing proceedings are hereby certified to be true

and to be the Bill of Exceptions and proceedings at the trial

and the whole thereof, in the foregoing and within entitled

proceeding.

Dated March 1, 1911.

GEORGE DONWORTH, Judge.

Indorsed. Defendants Bill of Exceptions. Filed in the U.

S. District Court, Western Dist. of Washington, Feb. 9, 1911.

R. M. Hopkins, Clerk.

Settled and Re-filed in the U. S. District Court Western Dist.

of W^ashington, Mar. 1, 1911. R. M. Hopkins, Clerk.

138 In the District Court of the United States for the

Western District of Washington. Northern Division.

UNITED STATES OF AMERICA, ex

rel. U. S. Dist. Atty.,

Plaintiff,

vs.

No. 4511—Law
Order Settling Bill

E. D. KIRK and M. J. WEBB, \ ^^ Exceptions

Defendants.

This cause having been brought on regularly before the Court

on this March First, 1911, on the application of the above named
Defendants, Plaintiffs in Error, for the settling and certifying

of their proposed r»ill of Exceptions lately filed herein, and
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the tiiuc for M'ttlinj; and certifyiuy, said Kill of Exceptions hav-

ing been extended to this date by agreement of the parties, and

the i)arties having agreed together with respect to the aforesaid

IJill of l']x(('i»ti()ns as tlie same is now i)resented to me, and the

I'hiint ill's amendment as tiled and presented having been duly

embodied in the said proposed bill of exceptions as originally

filed, by amendment thereof on the files with the consent of the

parties and permission of the Court, now, therefore, on motion

of Dudley (r. Wooten, one of counsel for said Plaintiffs in Error;

It is ordered, that the said proposed Bill of Exceptions here-

tofore filed in this cause as the same is now signed and amended

as aforesaid, be, and the same is hereby settled as the true Bill

of Exceptions in this cause, and the same as so settled be, and

now certified accordingly by the undersigned Judge of this

Court, who presided at the trial of this cause, and that

139 said Bill of Exceptions when so certified be filed by the

Clerk.

GEORGE DONWORTH, Judge.

Indorsed: Order Settling & Certifying Bill of Excep-

tions. Filed this First day of March, 1911. R. M. Hopkins,

Clerk.

140 In the District Court of the United States for the

Western District of Washington. Northern Division.

THE UNITED STATES OF
AMERICA, on the Relation of

Elmer E. Todd, United States At-

torney for the Western District of

Washington, Plaintiff.

vs.

E. D. KIRK and M. J. WEBB,
Defendants..

No.

Contempt Proceeding

PETITION FOR WRIT OF ERROR

The Defendants, E. D. Kirk and M. J. Webb, above named,
feeling themselves aggrieved by the judgment of the Court,
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made and entered in this cause on the 30th day of January,

IDll, in tlie above entitled proceed in «^% come now l)y Long-

fellow and Fitzpatrick and Dudley (i. W'ooten, their attorneys,

and petition this Court for an order allowing them to prosecute

a writ of error to the Honorable United States Circuit Court

of Appeals for the Ninth Circuit under and according to the

laws of the United States in that behalf made and provided;

and also that an order be made fixing the amount of security

on bail bond which the said Defendants shall give and furnish

upon the said writ of error, conditioned as in cases where

supersedeas or stay of execution is requested.

Respectfully submitted.

LONGFELLOW & FITZPATRICK.
DUDLEY G. WOOTEN.

Attorneys for the Defendants, E. D. Kirk and M. J. Webb.

Received copy of the within Writ of Error and service of

same admitted this 4th day of Feby., 1911.

v. S. Attorney for West. Dist. of W^ash.

Indorsed : Petition for Writ of Error by Defendants. Filed

in the U. S. District Court, Western Dist. of Washington, Feb.

6, 1911, R. M. Hopkins, Clerk.

141 In the District Cmirt of the United States for the

Western District of Washington. Northern Division.

THE UNITED STATES OF-i

AMERICA, on the Relation of

Elmer E. Todd, United States At-

torney for the Western District of

Washington, Plaintiff.

vs.

E. D. KIRK and M. J. WEBB,
Defendants^^

No. 4511

Contempt Proceeding

ASSIGNMENT OF ERRORS

Comes now the above named Defendants, E. D. Kirk and
M. J. Webb, and file the following assignment of errors upon
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wliicli tli«',v will n'lv u|mhi (heir prosocution of error in the

above eiilill('<l and niiiiiliered cause:

I.

The TTonoral»le District Court erred in entertain in <]j, hear-

inji", and trying- said cause and in i)ronouncing judj^nient therein

for the reason that said proceeding and cause is not author-

ized by any law of the United States and the Court was with-

out jurisdiction to hear and try the same in the manner and

form in which the same was i)resented and prosecuted, and

was without jurisdiction to pronounce the judgment therein

heretofore entered, or any judgment whatsoever, except to

dismiss the same.

All of which will more fully appear from Defendants Bill

of Exceptions.

II.

The Honorable District Court erred in refusing to grant

Defendants motion for a non-suit or dismissal of this pro-

ceeding, which said motion was made on January 28, 1911, at

the conclusion of the direct evidence introduced by the Gov-

ernment in support of the petition of the relator and

142 was based upon the ground that the Government had

absolutely failed to establish the allegations in said

petition by sufficient evidence to make out a case, and record

of which motion is contained in the transcript of the pro-

ceedings herein on page fifty-four (54) of the reporter's notes

of said proceedings.

All of which will more fully appear from Defendants Bill

of Exceptions.

III.

The said Court erred in pronouncing and rendering the

judgment of conviction herein entered on January 30, 1911,

for the reason that said Court was without jurisdiction to

make and enter said judgment and the same was not warranted

or sustained by the testimony of the witnesses introduced and
heard on trial of said cause.
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IV.

The said Court ovvod in rcfusiiif; to j^rant and in denying

tlie defendants motion to vacate and set aside the judgment

of the Court made and entered in said cause on January 30,

1911, and to discharge said respondents from further proceed-

ings for contem])t lierein, wliich said motion was presented,

argued, heard and denied on January 31, 1911, and is as

follows

:

"Come now the above named E, D. Kirk and M. J. Webb,

by their undersigned attorney's, and move the Court to vacate

and set aside the judgment and Order of the Court herein

made and entered on January 30, 1911, in the above entitled

proceeding, and to discharge said Respondents from further

proceedings for contempt herein before the Court; and in

support of this motion the following grounds are set forth

:

1. For the reason that the Petition upon which this pro-

ceeding was had and the grounds therein set out on their face

show that the ofifense, if any, alleged against said E. D, Kirk

and M. J. Webb, is not such an offense as is properly punish-

able or that can be prosecuted under contempt proceedings,

but that the same is by law properly to be prosecuted and

punished, if at all, by indictment of a grand jury and after

due trial and conviction by a jury in this Court.

2. That the Petition on which this proceeding was had on

its face fails to show any such offense by said Kirk and
Webb as constitutes contempt under Section 725 of the

143 Revised Statutes of the United States, or under any
other law of the United States, or any rule of this Court.

3. For the reason that the matters set out in said judg-

ment do not constitute any contempt of Court under the laws

of the United States or under any rule of practice and decorum
of this Court, and there was and is no jurisdiction in the Court
to hear and try said proceeding or to enter judgment of con-

viction therein.

4. For the reason that the proceedings upon which said

judgment is based and founded were and are insufficient to

give the Court jurisdiction to proceed to judgment in said

matter.
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5. For the reasoii that said jiidg:inont and the proceedings

supporting!: the same are void, because not based upon any

lawful «;round and not done in pursuance of due course of law,

(). Hecause said proceedings and the judgment based upon

them deprived said Kirk and Webb of their constitutional

v'lixht to a trial by jury and to an appeal in due course of law,

if convicted, and were and are in violation of the Constitution

and laws of the United States and not due process of law.

7. For the reason that the said judgment and the findings

of fact therein stated to support the same were and are not

supported by the testimony and circumstances shown at the

hearing herein, and are contrary to such testimony and to the

law and facts of the matter.

To support this motion reference is made to the files and

records in this proceeding, especially to the Petition, the

Judgment, and to the Transcript of the Testimony taken at

the hearing hereof; and also to the files and records of this

Court in the case of United States vs. C. D. Hillman and the

proceedings in reference to the summoning of the venire in

said case and for this term of the Court."

All of which will more fully appear from Defendants Bill of

Exceptions.

Wherefore, Defendants, the Plaintiffs in Error, pray that

the Judgment of the Honorable District Court of the United

States for the Western District of W^ashington, aforesaid, be

reversed, and that such directions be given that full force and
efficacy may enure to Defendants by reason of their defense

to this cause.

LONGFELLOW & FITZPATRICK.
DUDLEY G. WOOTEN.

Attorneys for Defendants (Plaintiff in Error) E. D. Kirk

and M. J. Webb.

Indorsed: Assignment of Errors. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington, Feb. 6, 1911. R.

M. Hopkins, Clerk.
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144 /// the District Court of the United States for the

Western District of Washington. Northern Division.

THE UNITED STATES OF
AMERICA, on the Relation of

Elmer E. Todd, United States At-

torney for the Western District of

Washington, Plaintiff.

vs.

E. D. KIRK and M. J. WEBB.
Defendants.,

No. 4511

Contempt Proceeding

ORDER ALLOWING WRIT OF ERROR

Upon motion of Dudley G. Wooten, Attorney for the above

named Defendants, and upon the filing of a petition for writ

of error and an assignment of errors, it is ordered that a writ

of error be, and is hereby allowed to have reviewed in the

United States Circuit Court of Appeals for the Ninth Circuit

the judgment heretofore entered herein, and that the amount

of bond on said Avrit of error superseding and staying the

execution of the aforesaid judgment is hereby fixed at the

sum of ten thousand dollars as to Defendant Kirk and Twenty-

five hundred dollars as to Defendant Webb.

Witness the signature of the Honorable George Donworth,

Judge of the above named Court, hereto annexed at the No-

vember term of said Court and on, to-wit, the 4th day of Feb-

ruary, 1911, in the City of Seattle, State of Washington, within

said Western District.

GEORGE DONWORTH, Judge.

Indorsed : Order allowing writ of error with Supersedeas

Bond. Filed in the U. S. District Court, Western Dist. of

Washington, Feb. 6, 1911. R. M. Hopkins, Clerk.
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14.') hi thv DUtrht Court of the United t^tatcs for the

Western District of Washington. Northern Division.

THE rXITEI) STATES OF
AMERICA, on the Kelatioii of

Elmer E. Todd, United States At-

torney for the Western District of I No. 4511.

Wasliino-ton, Plaintiff. \ At Law.

vs.

E. 1). KIRK and M. J. WEBB,
Defendants.

BOND ON WRIT OF ERROR—SUPERSEDEAS

Whereas, in the above entitled cause, the Defendants, E. D.

Kirk and M. J. Webb, have applied to the Hon. George Don-

worth, Judge of the above named Court, for the allowance

of a Writ of Error to the Circuit Court of Appeals of the

United States for the Ninth Circuit; and,

W^hereas, said Court has fixed the security which each of

said Defendants shall severally give and furnish in the sum

of Ten thousand (|10,000.00) dollars;

Now, therefore, I, E. D. Kirk, as principal, and the other

subscribers hereto as sureties, jointly and severally acknowl-

edge ourselves held and firmly bound unto the United States

of America in the sum of Ten thousand (|10,000.00) dollars;

Conditioned that the said E. D. Kirk, Plaintifif in Error,

shall prosecute his said Writ of Error to effect, and if he fails

to make his plea good and the judgment of the said Circuit

Court of Appeals for the Ninth Circuit shall be finally ren-

dered against him, he will obey, perform and carry out the

final judgment of said Circuit Court of Appeals of the United

States for the Ninth Circuit, and of this Court, upon said

Writ of Error, and any other judgment and order of

14G said Courts in the above entitled cause, and that he will

be and appear before the said United States District

Court for the Western District of W^ashington pursuant to

such final judgment and the sentence of said District Court

hereinbefore pronounced and entered in said cause.
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In testimony whereof, the said principal and surc^ties have

hereunto affixed their signatures, by their duly authorized

agents and officers as to said sureties, this 0th day of Feb-

ruary, A. D. 1911.

E. D. KIRK.
D. H. MOSS.
M. A. ARNOLD.

Approved this February G, 1911.

GEORGE DONWORTH, District Judge.

UNITED STATES OF AMERICA \

WESTERN DISTRICT OF WASHINGTON I ss.

KING COUNTY.
j

D. H. Moss and M. A. Arnold, the above named sureties,

being duly sworn, on his oath, each for himself and severally,

deposes and says : That he is worth the sum of Ten thousand

(110,000.00) dollars, in his own right, over and above all ex-

emptions under State and Federal laws, real and personal

subject to execution in the State of Washington, in property

liable by law to the amout above specified.

D. H. MOSS.
M. A. ARNOLD.

Subscribed and sworn to before me this February 6, 1911.

(SEAL) E. D. NEUPERT.
Notary Public in and for the State of Washington, residing

at Seattle, Wash.

Indorsed : Bond of Defendant on Writ of Error ( Super-

sedeas) Bond of E. D. Kirk, Deft. Filed in the U. S. District

Court, Western Dist. of Washington, Feb. 6, 1911, R. M.

Hopkins, Clerk.
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147 In the District Couti of the United f>tates for the West-

ern District of Washington. NortJicm Division.

THE rXlTEI) STATES OF AMER-
ICA, ou the Kelatioii of Elmer E.

Todd, United States Attoruey for the

Western District of Washino^ton, No. 4511.

Plaintiff.
I

At Law.

vs.

E. D. KIRK and M. J. WEBB,
Defendants.

BOND ON WRIT OF ERROR (SUPERSEDEAS)

Whereas, in the above entitled cause, the Defendants, E. D.

Kirk and M. J. Webb, have applied to the Hon. George Don-

wirth. Judge of the above named Court, for the allowance of

a Writ of Error to the Circuit Court of Appeals of the United

States for the Ninth Circuit; and,

Whereas, said Court has fixed the security which each of

said Defendants shall severally give and furnish in the sum

of Twenty-five hundred (|2,500.00) dollars;

Now, therefore, I, M. J. Webb, as Principal, and the other

subscribers hereto as sureties, jointly and severally acknowl-

edge ourselves held and firmly bound unto the United States

of America in the sum of Twenty-five hundred (|2,500.00)

dollars.

Conditioned that the said M. J. Webb, Plaintiff in Error,

shall prosecute his said Writ of Error to effect, and if he

fails to make his plea good and the Judgment of the said Cir-

cuit Court of Appeals for the Ninth Circuit Shall be finally

rendered against him, he will obey, perform and carry out the

final judgment of said Circuit Court of Appeals of the United

States for the Ninth Circuit, and of this Court, upon said Writ

of Error, and any other judgment and order of said Courts in

the above entitled cause, and that he will be and appear before

the said United States District Court for the Western Dis-

trict of Washing-ton pursuant to such final judgment

147 and the sentence of said District Court hereinbefore

pronounced and entered in said cause.
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lu testiiiiouj whereof, the said principal and sureties have

hereunto affixed their si j» natures, by their duly authorized

agents and officers as to said sureties, this 6th day of Feb-

ruary, A. D., 1911.

M. J. WEBB.
D. H. MOSS.
M. A. ARNOLD.

UNITED STATES OF AMERICA
Approved this February 6, 1911.

GEORGE DONWORTH, District Judge.

UNITED STATES OF AMERICA,
WESTERN DISTRICT OF WASHINGTON, ^ SS.

KING COUNTY.

D. H. Moss and M. A. Arnold, the above named sureties,

being- duly sworn, each for himself and severally, deposes and

says that he is worth the sum of Twenty-five hundred

(|2,500.00) dollars in his own right, over and above all ex-

emptions under State and Federal laws, real and personal,

subject to execution in the State of Washington and in said

District, in property liable by law^ to the amount above specified.

D. H. MOSS.
M. A. ARNOLD.

Subscribed and sworn to before me this February 6, 1911.

(SEAL) E. D. NEUPERT.
Notary Public in and for the State of Washington, residing

at Seattle, Washington.

Indorsed: Bond of Defendants on Writ of Error (Super-

sedeas.) Bond of M. J. Webb, Deft. Filed in the U. S. Dis-

trict Court, Western Dist. of AVashington, Feb. 6, 1911. R. M.

Hopkins, Clerk.
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14U //' llir I iiital i<t(itcs District Court for the Western

Di.strict of W'dKliini/loii , Northern Didsion, at Seattle.

E. D. KIKK :m(l M. J. WEBB,
Plaintiffs in Error,

VS.

THE UNITED STATES OF AMER- I No. 4511.

ICA, on the Belatiou of Elmer E. f At Law.

Todd, United States Attorney for the

Western District of Washington,

Defendant in< Error.

WKIT OF ERROR.

To the President of the United States, to the Honorable, the

Judge of the District Cowt of the United States for the

Western District of Washington, Greeting:

Because in the records and proceedings, as also in the ren-

dition of the judgment upon a plea which is in the said Dis-

trict Court before you, or some of you, between E. D. Kirk

and M. J, Webb, plaintiffs in error, and The United States

of America on the relation of Elmer E. Todd, United States

Attorney for the Western District of Washington, defendant

in error, manifest error has happened to the great damage,

wrong and degradation of the said E. D, Kirk and M. J. Webb,
plaintiffs in error, as by their complaint and assignment of

errors ajDpears.

We, being willing that error, if any has been, should be duly

corrected and full and speedy justice done to the parties afore-

said, in this behalf do command you, if judgment be therein

given, that then under your seal, distinctly and openly, you

send the records and proceedings before said Court, with all

things concerning the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, together with this writ, so

that you have the same at the City of San Francisco, in the

State of California, on the first day of March, A. D. 1911, next,

and within thirty (30) days from the date hereof, in

150 the said Circuit Court of Appeals to be then and there

held, that the record and proceedings as aforesaid, being
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inspected, the said Circuit Court of Appeals may cause fur-

ther to be done therein, to correct that error, what of rij^iit

and accordin<j: to the hiws and Constitution of the United

States should be done,

WITNESS the HONORABLE EDWARD DOUGLAS
WHITE, CHIEF JUSTICE of the Supreme Court of the

United States, the 4th day of February, 1911.

(SEAL) R. M. HOPKINS,
Clerk of the United States District Court for the Western Dis-

trict of Washington.

Service of the within writ of error and receipt of a true copy

thereof is hereby admitted this 4th day of February, 1911.

ELMER E. TODD,
U. S. Atty, for Western Dist. of Washington.

Copy of within Writ of Error and service of same admitted

this 4th day of Feby., 1911.

U. S. Attorney for West. Dist. of Washington.

Indorsed : Writ of Error. Filed in the U. S. District Court,

Western District of Washington, Feb. 6, 1911. R. M. Hopkins,

Clerk.

151 In the United States District Court for the Western
District of Washington^ Northern Division, at Seattle.

E. D. KIRK and M. J. WEBB,
Plaintiffs in Error,

vs.

THE UNITED STATES OF AMER- I No. 4511.

ICA, on the Relation of Elmer E. f AT LAW
Todd, United States Attorney for the

W^estern District of Washington,

Defendant in Error.

CITATION IN ERROR.

United States of America, The President of the United States

to Elmer E. Todd, United States Attorney for the West-

ern District of Washington, Greeting:

You are hereby cited and admonished to be and appear at
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the United States Circuit Court of Appeals for the Ninth Cir-

cuit to be lu'ld in the city of San Francisco, in the state of

California, within tliirty (30) days from tlie date of this writ,

to-wi(, on March 1, 1J)11, ])ursuant to a writ of error filed in

the oflQce of the clerk of the District Court of the United

States for the Western District of the State of Washington,

sitting at Seattle, wherein you are plaintiff as relator for

the United States of America, and defendant in error herein,

to show cause, if any there be, why the judgment in the said

writ of error mentioned should not be corrected and speedy

justice should not be done to the parties in that behalf.

^^^^^^the HONORABLE EDWARD DOUGLAS
Wm^f^T^ICE of the United States of America, this 4th

day of J^i-nary, 1911.

GEORGE DONWORTH,
Judge of said Court.

(SEAL) R. M. HOPKINS,
Clerk of U. S. D. C, Western District, Washington.

By Deputy.

152 Received copy of the within Citation in Error and

service of same admitted this 4th day of Feby., 1911.

ELMER E. TODD.
U. S. Attorney for Western Dist. of Wash.

Indorsed : Citation in Error. Filed in the U. S. District

Court, Western Dist. of Washingion, Feb. 6, 1911. R. M.

Hopkins, Clerk.

153 In the District Court of the United States for the West-

ern District of Washington. Northern Division.

UNITED STATES OF AMERICA, on

relation of E. E. Todd, U. S. Atty.

for West. Dist. Wash.,

Plaintiff. >-

VS.

E. D. KIRK and M. J. WEBB,
Defendants.

No. 451L

LAW.
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PRAECIPE FOR TRANSCRIPT OF RECORD

To the Clerk of the United states District Court:

In the above entitled cause, you w ill please prepare Trans-

cript of the Record, to be filed in the office of the Clerk of the

United States Circuit Court of Appeals, Ninth Circuit, under

the \sv'\t of Error heretofore perfected to said Court; and

include in said Transcript the following papers on file herein:

1. The Petition of Relator.

2. Judgment of the Court.

3. Order Modifjdng the Judgment.

4. Defendants Motion to Vacate Judgment of Court.

5. Bill of Exceptions.

6. Order Settling and Certifying Bill of Exceptions.

7. Petition for Writ of Error.

8. Assignment of Errors.

9. Order Allowing Writ of Error.

10. Writ of Error. (Copy)

11. Writ of Error. (Original)

12. Citation in Error. (Copy)

13. Citation in Error. (Original)

154 14. Bond on Writ of Error. (2 bonds, 1 for each

deft.)

15. Praecipe for Transcript.

16. Certificate of Clerk to Transcript of Record.

LONGFELLOW & FITZPATRICK.
DUDLEY G. WOOTEN.

Attorneys for Defts. (Plfifs. in Error)

Indorsed: Praecipe for Transcript of Record. Filed this

First day of March, 1911, R. M. Hopkins, Clerk.
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155 hi the United Slaica District Court for the \Veste7ni

iJistrict of Washinyton, Northern Division, at kieattle.

E. D. KIRK and M. J. WEBB,
rlain tiffs in Error,

VS.

TKE UNITED STATES OF AMEK- I
No. 4511.

lOA, oil the Kelatiou of Elmor E. f AT LAW.
Todd, United States Attorney for tlie

Western Division of Washington,

Defendant in Error.

WKIT OF ERROR.

To the President of the United t:itates, to the Honorable, the

Judge of the District Court of the United States for the

M estern District of Washington, Greeting:

Because in the records and proceedings, as also in the ren-

dition of the judgment upon a plea which is in the said Dis-

trict Court before jou, or some of jou, between E. D. Kirk

and M. J. Webb, plaintiffs in error, and The United States

of America on the relation of Elmer E. Todd, United States

Attorney for the W^estern District of Washington, defendant

in error, manifest error has happened to the great damage,

wrong and degradation of the said E. D. Kirk and M. J. Webb,
plaintiffs in error, as by their complaint and assignment of

errors appears.

We, being willing that error, if any has been, should be

duly corrected and full and speedy justice done to the parties

aforesaid, in this behalf do command you, if judgment be

therein given, that then under your seal, distinctly and openly,

you send the records and proceedings before said Court, with

all things concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together with this

writ, so that you have the same at the City of San Francisco,

in the State of California, on the first day of March, A. D.

1911, next, and within thirty (30) days from the date

156 hereof, in the said Circuit Court of Appeals to be then

and there held, that the record and proceedings as afore-
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said, beinjij inspected, the said Circuit Court of Appeals may
cause fnrtlior to be done therein, to correct that error, what

of right and according to the hnvs and Constitution of tlie

United States should be done.

WITNESS tlie HONOKABLE EDWARD DOUGLAS
WHITE, CHIEF JUSTICE of the Supreme Court of the

United States, the 4th day of February, 1911.

(SEAL) R. M. HOPKINS,
Clerk of the United States District Court for tlie Western

District of Washington.

Service of the within writ of error and receipt of a true

cop}' thereof is hereby admitted this 4th day of February, 1911.

ELMER E. TODD,
U. S. Atty. for Western Dist. of Wash.

157 Received copy of the within Writ of Error and ser-

vice of same admitted this 4th day of Feb., 1911.

U. S. Attorney for West. Dist. of Wash.

Indorsed : Writ of Error. Filed in the U. S. District Court,

Western District of Washington, Feb. G, 1911. R. M. Hopkins,

Clerk.

158 lu the United States District Court for the Western

District of Washington, Northern Division, at Seattle.

E. D. KIRK and M. J. WEBB,
Plaintijfs in Error,

vs.

THE UNITED STATES OF No. 4511.

At Lavi'.AMERICA, on the Relation of

Elmer E. Todd, United States At-

torney for the Western District of

Washington, Defendant in Error.

CITATION IN ERROR.

United States of America, the President of the [^nited States

to Elmer E. Todd, United States Attorney for the Western

District of Washington, Greeting:

You are hereby cited and admonished to be and appear at
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the United States Circuit Court of Appeals for the Ninth Cir-

cuit to be held in the city of San Francisco, in the state of

Californi;!, williin tliirt.v (30) days from the date of this writ,

to-wit, oil .Mjurli 1^ lini, pursuant to a writ of error filed in

the otfice of the clerk of the District Court of the United States

for the Western District of the State of Washington, sitting

at Seattle, wherein you are plaintiff as relator for the United

States of America, and defendant in error herein, to show

cause, if any there be, why the judgment in the said writ of

error mentioned should not be corrected and speedy justice

should not be done to the parties in that behalf.

Witness the Honorable Edward Douglas AVlTTie, .Tu^icK.of

the United States of America, this 4th day of February, 1911.

GEORGE DONWORTH,
Judge of Said Court.

(Seal) R. M. HOPKINS,
Clerk of U. S. D. C, Western District, Washington.

By Deputy,

159 Received copy of the within Citation in Error and

service of same admitted this 4th day of February, 1911.

ELMER E. TODD,
U. S. Attorney for Western Dist. of Wash.

Indorsed: Citation in Error. Filed in the U. S. District

Court, Western Dist. of Washington, Feb. 6, 1911. R. M.

Hopkins, Clerk.

160 In the District Court of the United States for the

Western District of Washington. Northern Division.

THE UNITED STATES OF
AMERICA, on the Relation of

Elmer E. Todd, United States At-

torney for the Western District of

Washington, L. -^^ ^^^-^

Plaintiff and Defendant in Error.

vs.

E. D. KIRK and M. J. WEBB,
Defendants and Plaintiffs in Error



vs. E. D. KIRK AND M. J. WEI5R 117

CLERK'S CERTIFICATE TO TRANSCRIPT OF RECORD

UNITED STATES OV AMERICA
WESTERN DISTRICT OF WASHINGTONs-I

I, R. M. Hopkins, f^erk of the Distrift Court of the United

States, for tlie W^estern District of Washington, do hereby

certify tlie forenoiiio- One Hundred twenty-four (1-4) printed

pages, numbered from 1 to 12,4 inclusive, to be a full, tru(;

and correct copy of the record and proceedings in the above and

foregoing entitled cause as is called for by the Praecipe of the

Attorneys for Defendants and Plaintiffs -in Error as the same

remain of record and on file in the office of the Clerk of the

said Court, and that the same constitutes the return to the

Writ of Error received and filed in the office of the Clerk of

the said District Court on February G, 1911.

I further certify that I annex hereto and herewith transmit

the original Writ of Error and Citation in said cause.

I further certify that the cost of preparing and certifying

the foregoing return to Writ of Errors is the sum of -Ifsi 88.00

and that the said sum has been paid to me by Dudley G. Wooten,

Esq., of counsel for Defendants and Plaintiffs in Error.

IN TESTIMONY WHEREOF, I have hereunto set my hand
and affixed the seal of said District Court, at Seattle, in said

District, this 4th day of April, 1911.

(Seal) R. M. HOPKINS, Clerk.

161 In the District Court of the United States for the

Western District of Washington. Northern Division.

At Seattle.

E. D. KIRK and M. J. WEBB,
Plaintiffs in Error.

vs.

THE UNITED STATES OF
AMERICA, on the Relation of

Elmer E. Todd, United States At-

torney for the Western District of

Washington, Defendant in Error.

>
No.4511

At Law



118 UNITED STATES OF AMERICA

WRIT OF ERROR

7'o the PnsUJcut of the United States, to the Uonorahle the

Ju(h/r of flic District Court of the United States for the

Western District of Washington, Greeting:

Because in the records and proceedings, as also in the ren-

dition of tlH' judfjinont n])on a pica which is in the said District

Court before yon, or some of jon, between E. D. Kirk and M.

J. Webb, Plaintiffs in Error, and The United States of America

on the relation of Elmer E. Todd, United States Attorney for

tlie Western District of Washington, Defendant in Error, mani-

fest error has happened to the great damage, wrong and degra-

dation of the said E. D. Kirk and M. J. Webb, Plaintiffs in

Error, as by their complaint and assignment of errors appears.

We, being willing that error, if any has been, should be duly

corrected and full and speedy justice done to the parties afore-

said, in this behalf do command you, if judgment be therein

given, that then under your seal, distinctly and openly, you

send the records and proceedings before said Court with all

things concerning the same, to the United tSates Circuit Court

of Appeals for the Ninth Circuit, together with this writ, so

that you have the same at the City of San Francisco,

162 in the State of California, on the First day of March, A.

D. 1911, next, and within thirty (30) days from the

date hereof, in the said Circuit Court of Appeals, to be then

and there held, that the record and proceedings as aforesaid,

being inspected, the said Circuit Court of Appeals may cause

further to be done therein, to correct that error, what of right

and according to the laws and constitution of the United States

should be done.

Witness the Honorable Edward Douglas White, Chief Justice

of the Supreme Court of the United States, the 4th day of Feb-

ruary, 1911.

(Seal) R. M. HOPKINS,

Clerk of the United States District Court for the Western

District of Washington.
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Service of the witliiu Writ of Error and receipt of a true

copy tliereof is liereby admitted this 4th day of February, 1911.

ELMEK E. TODD,
U. S. Atty. for Western Dist. of Washington.

Keceived: copy of the within AVrit of Error and sen ice of

same admitted this 4th day of Feby., 1911.

U. S. Attorney for West. Dist. of Wash.

Indorsed : Original. No. 4511. At Law. In the District

Court of the United States, Western District of Washington,

Northern Division. E. D. Kirk and M. J. Webb, (Defendants)

Plaintiffs in Error, vs. United States of America, on Relation

of E. E. Todd, U. S. Atty. for West. Dist. Wash., (Plff.) De-

fendant in Error. W'rit of Error. Filed in the U. S. District

Court, Western Dist. of Washington, Feb. 6, 1911. R. M. Hop-
kins, Clerk. Longfellow & Fitzpatrick-Dudley G. Wooten.
Suite No. 033 Pioneer Bldg., Seattle, Wash. Attorneys for

Plffs. in Error (Defts.)

163 In the District Court of the United States for the

Western district of Washington. Noi'thern Division.

At Seattle.

E. D. KIRK and M. J. WEBB,
Plaintiffs in Error.

vs.

THE UNITED STATES OF I No. 4511
AMERICA, on the Relation of

f At Law
Elmer E. Todd, United States At-

torney for the Western District of

Washington, Defendants in Error

CITATION IN ERROR

United States of Atnerica, The President of the United States to

Elmer E. Todd, United States Attorney for the Western
District of Washington, Greeting:

You are hereby cited and admonished to be and appear at

the United States Circuit Court of Appeals for the Ninth Cir-
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ciiit lo 1k' licltl ill tlu' Citv t)f Sail Fraucisco, in the State of

Caliloruia, within thirty (30) (hiys from the date of this Writ,

to-Nvit, on .March 1, 1J)11, pnivsnant to a Writ of Error filed in

the ottice of the Clerk of the District Court of the United States

lor I lie Western District of the State of Washington, sitting

at Seattle, wherein vou are IMaintitt" as IJelator for the United

States of America, and Defendant in Error herein, to show

cause, if any there be, why the judgment in the said Writ of

Error mentioned should not be corrected and speedy justice

should not be done to the parties in that behalf.

AN'ituess the Honorable Edward Douglas ^^'h^fe, Justic?

of the United States of America, this 4th day of February, 1911.

(Seal) GEORGE DONWORTH,
Judge of Said Court.

R. M. HOPKINS,
Clerk of U. S. D. C. Western District of W^ashington.

By Deputy.

Received copy of the within Citation in Error and service of

same admitted this 4th day of Feby., 1911.

ELMER E. TODD,
U. S. Attorney for Western Dist. of W^ash.

Indorsed : Original. No. 4511. At Law. In the District

Court of the United States, Western District of Washington,

Northern Division, E. D. Kirk and M. J. W^ebb, Plaintiffs in

Error, vs. United States of America, on Relation of E. E. Todd,

U. S. Att}'. West. Dist. Wash., Defendant in Error. Citation

in Error. Filed in the U. S. District Court, Western Dist. of

Washington, Feb. 6, 1911. R. M. Hopkins, Clerk. Longfellow

& Fitzpatrick-Dudley G. Wooten, Suite No. 633 Pioneer Bldg.,

Seattle, Wash. Attorneys for Defendants.


